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IN THE COURT OF SAMI ULLAH, CIVIL JUDGE I
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SENZ N SR

Shah Sawar S/o Sultan -

ORAKZAI (AT BABER MELA)
CCivil suitNo - . [ b 10471 of 2021
_Date- of orlgmal mstltutlon L - 14. 07 2021

" Date of decision e E 23, 05 2023

Qudrat Ullah S/o Sadiq Shah

Abdul Qayyum S/o Hais Ullah Jan

Haroon S/o0 Kamil Badshah A A

All residents of Qoam Biland Kheil, Tappa Peeran, Dlstrlct Orakzai.
' ... (Plaintiffs)

Versus

.- Ayaz S/0 Taj Ali Khan .

Younas S/o0 Muhammad Ayoub
Shakeemat Khan $/0 Gulmat Khan
Aman Ullah S/o0 Muhabbat Ali Khan

‘Naeem Khan S_/o Gﬁ!mar Jan

Ayoub Khan $/0 Awal Khan
All residents of Qoam Biland Kheil, Tappa Palmat Kheil, District Orakzai.

..(Defendants)

SUIT FOR DECLARATION CUM PERMANENT AND
MANDATORY INJUNCTION
- JUDGMENT:

1.

Cwnl JudgeIJM-!
Orakzal at (Babar Me!a)
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Brief facts of the case are that the plaintiffs have filed the instant suit

for declaration and permanent injunction to the effect that. the :

‘plaintiffs are owners in possession of suit ﬁfoperty ‘measuring 12

Jareeb land (fully detailed in the headnote of the plaint). The plaintiffs

claimed that the defendants are possessor of an adjacent land, a sketch -

of which is annexed with the plaint and that . after diversion of the
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- water flow of a’stream away from the suit property; the-defendants ™ -+~ - -

are interfering in the land measuring 3.5 to 4 Jareeb in the land owhed L
-‘--'and possessed by the plamtlffs That the defendants Were asked not to: o
o 'lntel‘fere ln the dlSpU.ted land but they refused hence in the present?v e

suit. -

2. After ‘duem precess ef -,Su"r,nrhenfs the de.feh.dre-lhts ai)pe‘ared'hin herson__ end-' '
contested the suit by submitting written statement in which contention
.Of the plaintiffs were resisted on many legal as wetl as factual
‘grounds. They denied the claim of platintit"fs, e(j)nte'ndiné that the suit -
property was given by their ancestors to the ane’estors of the plaintiffs -
in mortgage.

| 3. | The ﬁdi‘verge‘nt pleadinge ef the perties. were retlheed mto | the

following issues.

1. Whether the plaintiffs have got cause of action?

2. Whether the plaintiffs are estopped to sue?

3. Whether the suit of the: plaintiffs is time barred?

4. Wiether the sutt property is the ownersth of the plaintiffs

-and_ the plamttffs are entitled to enjoy all the rights
associated with suit property?
5. . Whether the ancestors of defendants had- mortgaged the
” suit propérty to the ttncestors of thé plaihtiffs"é |
‘6. Whether the plaintiffs are entitled to the decree as prayed

Sor? |
Sami Uliah’ -
Cw:ldudgelJM-l . 7. . Relief.
Orakzai at (Babar Mela)
- y
4, Parties were affofded with ample opportunity, to adduce evidence.

“.Pléintiffs in ‘support o.f_l.theirelaim'and cohtentionn produced 03
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Wltnesses

documents are as under; -

Deta11 of the plam‘uff’s w1tnesses and exhrblted

WITNESSES TEXHIBITIS
T "'Qudrat Ullah S/o Sadlq Shah'
Resident Qf P resently Peer Power r)f Attorney is Ex PW- -
' Dara, Ormar Payan Distript . .
Peshawar. | ' ' Sketch Scalellgap is Ex. PW-
PW-2 | Said Muhamad Younas S/o
Ibrahim Shah Resident of Nil
Qoam Biland Kheil, Tappa
1o Peeran, Dlstrlct Orakzal |
| PW-3 | Peer Wah Shah S/o Hussain
Shah Resident of - Qoam Nilr |
Biland Kheil, District Orakzai.

Defendants in support of his claim and contention produced four

(04) witnesses. Detail of defendant’s witnesses and exhibited

documents are as under;

WITNESSES EXHIBITIONS
DW-1 | Malak Mushk Alam Bangash , e | |
$/O Nazim Meer Resident Qoam | Copy of CNIC as Ex.DW-
Biland Kheil, Tappa Awizai, .
District Orakzai.
“Waheeb Noor S/o Maza Noor | AR
Resident of Qoam Biland Kheil, | C°PY °f CRIC as BxDW-

Tappa Palmat Kheil, District

Orakzai. h

DW-3

Muhammad Raeel Khan S/o
Azmat Khan Resident of Qoam
Biland Kheil, Tappa Palmat

Power of attorney as Ex DW-
1 3/1.
C0py of CNIC as Ex.DW-
312
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| Kheil, District Orakzai. . : . - Copy of documents of L
TR UE LS 1 property as, Ex DW 3/3 E ‘. c

[ DW4 | Niaz Wali Khan S/o Muhabbat | Copy of CNICas EXDW- |

g o ,;Ah Khan re51dent of Qoam j,‘f,:ii_:m-. 4/1 o
Biland Khell Tappa Palmat ‘ Record related to Qoams as
Khell, District Orakzai. " Ex. DW 4/2

| 5. Learned counsel for the plaintiffs Mr. Shoaib I\?Iusrat Kheil 'Advoicate.-. |
argued :thati-:-.plaintiffs'hav.e'prOduced cogent .e'vide'nce and reliable: .
witnesses to prove that the suit property is ancestral ownership of
plaintiffs. The w_it_nesses _are consistent in their statements that the suit

| -property is owned" élnd'possessed by .the Iolainti:ffs. Posls'ession of the
plaintiffs over the suit property is admitted by?the defendants in the

~ written statement and statements of DWs in ‘rhe evidence. Further
-argue-d that the defelndnntls ha\re deviated from't”heir Asta’nce ‘teken in
the written statement. In written statement the defendants have
contended ‘t“hat_'th'e suit pr_operty was given to the. forefathers of

Y plaintiffs in mortgage whereas, in evidence all the Defendants’

witnesses recorded in their statements that the same is the ownership

imi Ultak'

chlJud elIM- o . ' ' . ‘
Orakzai at (szaiif«:ual of the defendants and no witnesses said that :the suit property was -

mortgage with plaintiffs. The learned counsel srted 2002 SCMR 1173,
2023 SCMR 344, 2019 CLC 2008, 2020'SCMR 202 and 2023 CLC
543 in supp'ort of his stance. | |

6: Learned .counsel for the defendants Mr. Farhan Ullah Advocate

- argued that the plamtlffs have not produced sufﬁ01ent evidence in
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order to proof thelr case. That the plalntlffs dont have any

| per statements of w1tnesses is the. ownershlp of the defendants.. o

Moreover the ancestors of the plalntlffs don t orlglnally belong to the

B ‘:Tappa Palmat Khetl Qoam B1land Khell

Cwal udwe/JM-l
Jrakzai at (Babar Mela
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After hearing arguments and afte’r gone through the record of the case’

- with valuable assistance of learned Counsels for both the parties, my
issue-wise findings are as under:

ISSUE NO.2:

Whether the plaintiffs are estopped to sue?

Burden of proof regardrng this issue was on defendants Estoppel

needs cogent, convincing and reliable evidence which is lacking on .

the part of defendants‘, therefore issue .is decided in negative and
against the defendants.

ISSUE NO.3:

Whether the suit of the plaintiffs is time barred?

- The onus to prove this issue was on the defendants. The plaintitts

filed suit for declaration and permanent injunction. Defendants
neither produced any evidence nor the point was agitated before the
court at the time of arguments. Even otherwise, there is nothing

available on record which suggests that the suit is time barred.

Moreov'er, period of limitation for ﬁlling'declaratory suit Under

Article 120 of limitation Act, is six years. Furthermore, after the 25®
constltutlonal Amendment Act, 2018, all federal and provmc1a1 law
extended to the newly merged Districts in 2018 Therefore it is held

that the suit is well within time. Hence, the issue is decided in

Shah Sa.warand'o'thers_Vs Ayaz and others. Case No. 104-1 of _2_021

@

K ./ documentary proof 1n support of therr stance That the surt property as



| smt property?

11.

negative.

ISS UE NO 4

Whether the suit property is the ownershtp of the plamtlffs and

the plamttffs are entztled to enjoy all the rtghts assocmted w:th

The claim of the plamtrffs is that they are owner in possession of the |

suit property from the time of their predecessors and are enjoying

* quite possession of the same. That there: was 'a water .way/stream -

12.

amt Ulfah
Civii | Judgeldm-1
Orakza! .at (Babar Meia_}

which passed in the suit property but the same: was diverted through
human efforts in order.. to-vsa-ve the suit property from the wrath of
flood in the same. That after doing so, the defend.ants begin to claim
and interfere in the portioh of the suit property‘situated to the east of
the old water way. Burden of proof regarding. the issue was on
piainriffs. Plainﬁffs in order to discharée thlsduty, pro‘dilcefd three.
witnesses. The essence of their statements which helped in deciding
the issue are as under.

Qudret Ullah, who himself is plaintiff No.02 end power of attorne)r |

for the rest of the plaintiffs, deposed as PW-01, while supporting the

- claim of the plaintiffs stated in his examination in chief that the suit

property is oWnership of plaintiffs 'from time of our predecessors.
Further stated that the water way/stream was diverted by us plaintiffs,
defendants and | Tappa Molyan on jornt expen‘se.- The said PW
admitted in his cross examination that sale purchase and any kind of -
alienation of property is reglstered by person known as Qazi in our
erea however I don t have any search documents F urther stated that

the suit property is not Shamilat land. And lastly sated that the suit
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property was not given to us as Hadya for the reason that we are =

Syed by Cast

the stance and contentlon‘of plaintiffs in hls,,examlnatlon in chlef and*' ‘

Leoed
L \

':-PW 02 48 the statement of Syed Muhammad Younas who supported;--f;‘:":".;”‘fvv_}r L

stated that the su1t property 1s ownershrp of plamtlffs from tlme of : .

14.

15.

Civil Judge/JM-
or akzau at (Babar Mela)
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that the suit property is ancestral ownership of ;the plaintiffs and was.

not given to them ~in Hadya.

- PW-03 is the statement of Peer Wali Shah, who supported the stance
and contention of plaintiffs in his examination in chief and stated that -
the suit property is ancestral ownership of plaintiffs from time of their

predecessors. The said PW recorded in his cross examination that he

is relative of the plaintiffs. He also stated that suit property is

ancestral ownership -of the plaintiffs and was not given to them in.

Hadya.
The statements of the plaintiffs’ witnesses brought the facts before the
court, mentioned here in after, which provided reason for deciding the

issues in their favor. Firstly, the witnesses were consistent in their

- statement that the p1a1nt1ffs belongs to Tappa Peeran Qoam Biland

Khe11 The defendants had contended that the plamtlffs belongs to

Tappa Peeran and the same is not a sub-cast of Qoam Biland Kheil.

Defendants 'in their eVidenee‘ in the instant case recorded that they

don’t accept Tappa P'eeran as a sub-cast of Qoam Biland Kheil.

However, the DWs had admitted in their cross examination that

Tappa Peeran-has land and houses in Biland: Kheil. The fact that

Tappa Peeran has other property than the disputed property and have

Shah Sawar and others Vs Ayaz and others. Case No. 104-1 of 2021
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Aji"'houses in B1land Kherl strengthen the stance of the plamtlffs that the

' suit property is their ancestral property Secondly, the defendants':;;”-

i jhave stressed in ev1dence that sale purchase and alrenatlon of property_.\

" property but ‘have claimed the same as their ancestral ownership. "

16.

Cwal Jud&eIJM-l
rakzai at (Babar Mela)
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| claim, therefore, issue Noi.02 is decided in favor of plaintiffs based on

in Biland Khell 1s docurnented and 1ts record 1s,ma1nta1n’ed by.a local

Qazi. However, the plaintiffs never claimed to have purchase the suit

Thirdly, possession of the plaintiffs over the suit property is admitted

by defendants in their written statement as well as in statements of the

~.defendant’s - witnesses. Moreover, no fact:’wa:s brought before the -

court which indicates any dispute over the suit property or any jirga

taken place on the same, which shows quite possession of the

' plaintiffs over the suit property.

Keeping in view the above discussion, it is held that plaintiffs

produced cogent, convincing and reliable evidence in support of their

their evidence and admissions made by the defendant’s witnesses

- ISSUE NO.05: -

17.

Whether the ancestors of defendants had mortgaged the suit
property to the ancestors of the plaintiffs?

- Defendants in their written statement have contended that the suit

property was given to the predecessors of the plaintiffs in mortgage

by our predecessors. That the plaintiffs are not owners of the suit’

property. The burden of proof regarding the issue was on defendants.

Defendants in order to prove their stance, produced four witnesses in
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| ’:'=-:,the_ir‘,-_’f‘favo.iir;i : The‘.'eséenoeff of - their" statements ';Whichf??help?d. 1n

deciding the issue are as under.

Malak Mashq Alam recorded hrs statement as DW—OI and stated that S

““f"Qoam B1land Khell con51sts of four sub-casts (Tappa) namely Palmat-':i-"f“'f,"i R

19.

- 20.

Sami Uliah™
C'vnl Jud( efJM-1
Crakzal .at (Babar IV'ela)

Kheil, Lodhram, Mani Kheil and Adh1 Zal._ That salepurchaSe- an.d L :
alienation of property is documented in our area’ and its record is

maintained by a Qazi. The said DW recorded in his cross examination

that he knows the plaintiffs, who belong from the cast Peeran. He

admitted that.'Qoa'rrl Peeran is residing in our a:realand 'have- property

and houses there.

~Waheeb Noor recorded his statement as DW-02 in favour of the'

defendants and stéted that a Qoam-of Biland. Kheil eonsi_sts of four..

Tappas and property of Wesh Khawary is ownership of Biland Kheil.

The said DW admitted in his cross examination that cast Palmat Kheil

of Biland Kheil consists of further sub-casts namely Molyan, Palmat

Kheil and Surghulay.

Muhammad Raee] Khal, who is power of attorney for the defendants

deposed as DW 03 and recorded in his statement ‘that the plamtlffs ‘

don’t have any property in Wesh Khawary. The said DW admitted in

~ his cro.s:s" exanﬁrration that huge nuﬁrber o'f_lpeople belonging to Tappa

Peeran are residing in Biland Kheil and theylhave property in the

area. He also admitted that the expenses of diverting the water =

way/stream was borne by the ' plaintiffs, defendahte ~and Tappa.

Molyan. He also admitted that Tappa Peeran have property in Wesh

. Khawary, Biland Kheil.
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Nalz Wali Khan deposed as DW~04 and recorded 1n hlS statement
oWners of the same. Furth‘er stated in his examination in chief that the
hlS Ccross examination that plalntlffs have houses in. Biland Kheil i_ o

which may be less than hundred in number. He:a]so admitted that the o

- expenses of’ diverting water. way/stream was borne by the plaintiffs,

defendants and Tappa Molyan. -

The statements of the defendants’ witnesses brought the facts before
~ the court? mentioned here in after, Which provided re'as'}On'for deciding
the issues. Firstly, the defendants have contended in their written
- statement that the suit property is not theancestral ownership of the

plaintiffs rather it was mortgaged with predecessorsi of the p'laintiffsi

by our predecessors. But the stance was not stressed upon by the

defendants and in evidence all the Defendants’ witnesses recorded in -

their statements that the suit property is the ownership of the

defendants. Secondly, the written statement is silent over the details

of the said mortgage. Needless to. mention that the statements of the
defendants’ witnesses are over all silent over the fact rather has

deviated from the said stance taken by the defendants.

Keep’ingi'in view the above discussion, it is held that defendants have

failed to produced cogent, convincing and reliable oral and
documentary evidence in support of their claim, therefore, issue

No0.05 is decided in negative and against"the defendants. “

Shah Sawar and others Vs Ayaz and others. Case No. 104-1 of 2021
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Whether plainiifﬁ have got cause of action?

ISSUE NO. I and 6:

Whether plaintiffs are entitled to the decree as prayed for?

24. Both these issues are interlinked, therefore, are taken together for
discussion. |

25. Keeping in view my issue wise discussion, it is held that plaintiffs
have got cause of action and are entitled to the decree as prayed for.
Both these issues are decided in favor of plaintiffs and against the
defendants.

RELIEF:

26.  As aresult of issue wise findings, suit of the plaintiffs succeeds. It is
therefore, decreed as prayed for.

27.  Cost to follow the events.

28.  File be consigned to record room after its necessary completion and

compilation.

Sami Ull
Announced Civil Judge/JM-I,
23.05.2023 Orakzai (At Baber Mela)

\

CERTIFICATE: -
Certified that this judgment consists of Eleven (11) pages. Each and

every page has been read over, corrected and signed by me where ever

gy

Sami Ullah
ivil Judge/JIM-1,
Orakzai (At Baber Mela)

necessary.
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