E ""':'IN THE COURT OF SAMI ULLAH, CIVIL JUDGE I S L

[

S s W

ORAKZAI (AT BABER MELA)
~ Original Civil suit No - : ,59/1 of 2022
..7- L.l Date of original institution_ T 2 13,012020
. iDateof institution: ;... 06, 10. 2022

" Date of decision R '_17 052023

. Hap Zarman Shah S/o Akbar Shah

Resxdent 0f Qoam Shelkhan, Tappa Umarzal, Dlstrlct Orakzal
(Plamtlff)

Versus

. ‘Mehboob Ali S/o Muhammad Raees Khan -

Haji Rehmat Khan S/o Fazal Khan .
Both residents of Qoam Rabia Khel, Tappa Payo Khel, Upper District -
Orakzai.

-'_Deput'y‘C_omn‘lissiloner District Orakzai.

Provincial Government by Secretary Mines & Mineral KPK, Peshawar.

Assistant Directors Mines & Mineral Lower Orakzai.

Director Mines & Mineral Kohat Division, Kohat.

...(Defendants)

SUIT FOR DECLARATION CUM PERPETUAL & MANDATOR

Y
CINJUNCTION. .= "+ ]

J UDGMEN T:

l.

Cwnl “Ihdgeldm-1
Omkzar i at (Babar Melaj

17 /os /;w;zz

Brlef facts of the case are that plamtlff ﬁled the instant suit for
declaration-cum perpetual mandatory injunctien to the effect that
there was a partnersh1p between the plalntlff and a. nerson namely
Raees Khan who was the father of defendant No 1 and brother of |

defendant No.2, with respect to coal mine in which the plaintiff was

owner of 75% shares while Raees Khan' 'was .(I)wner of 25% shares.

That after demise of Raees Khan the profit and loss was shared by the

defendants thh the p]amtlff That in the year 2008, due to

~ deterioration: of law and order s1tuat10n in Dlstrlct Orakzal ‘and the
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o '~".-.{.f'-sa1d coal mrne caught ﬁre whrch resulted inc osmg of the busmess
| That after restoration of law and order srtuatron in the year 2017 the' : |

_defendant No.1 & 2 were asked for restartmg‘the_ mining a'ct'rvrtres _but_ o S

the said coal mine by his own and started ,_buSiness activities. ,That .
after coming to know about success of the business, the defendants

began to raise claims and started interference in the business. That the

defendants have stopped mining activities in the said mine by force,

due to which plaintiff sustained monetary loss. That the defendants

were asked not to interfere in the business activities, as the past.

partnership ceased to exist but they refused, hence in the present suit.

After dpe .proceSS of summons the defendants appeared in person and - .
contested the suit by submitting written statement in which contention

of the plaintiff was resisted on many legal as well as factual grounds.

~The divergent pleadings of the parties were reduced into the

following issues.

ISSUES.

| Wnetner the plaintiff has got cause of actien? OPP
Whether the plaintiff is estopped to sue? OPD
 Whether the suit of the plaintiff is time barred? OPD
_ Wh.et'herr the present suit is bad for mis-joinder and non- |
joinder? OPD -
5. Whether partnership of running business over the disputed
coal mme exists between the plamttff and defendant No.01 &
022, OPP , '
6. Whether the plaintiff has spent 5/6 crore rupees over the
disputed coal mine? OPP
.Whether mmmg is illegally stopped by the defendants in the
” dlsputed coal mine? OPP

8. Whether the plaintiff is entitled to the decree as prayed for?
orp
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 Relief (]

" are as under; -

. Parties were affdrded. with ample Opportunity to adduce 'veviderice. L

‘ P]a1nt1ff in support of hls clalm and contention produced 06--'1

"WITNESSES

EXHIBITIS |

PW-1

| Sheikhan,

Yaqoub Shah S/O Zarman
Shah _Réside_nt of Qoam
Tappa Umarzal

Central District Ofakzai.

| Copy of Iqrar Nama related to- |

partnership agreement is
Ex.PW- 1/ l.

Muhammad Daud

Qoam  Sheikhan,  Tappa

Samozai, Central District

Orakzai.

S/0
| Muhammad Rauf Resident of

' Original Affidavit related to
jirga is Ex.PW-2/1.

| PW

T

Bakht.'Ameer S/o Syed Hassan
Resident of Qoam Sheikhan,
Tappa

Umarzai, Central

| District O-'rakzai.. .

 Nil

Akhter Gul S/o Nomer Gul
Resident of Qoam Sheikhan,
Central

Tappa  Umarzai,

"1 District Orakzai.

Copy of affidavit of salisan
dated 14.09.2018 is Ex.PW-
4/ L.

Jehanzeb Khan S/O Awal Jan
Resident of Qoam Sheikhan,

PO Mishti Mela Central

: DlStrlCt Orakzal

Nil

PW-6

Sarteef Khan S/O Zarman
Shah Resident
Shelkhan

of Qoam

Tappa_ | Umarzai,

Central District Orakzai.

Power of attorney is Ex.PW-
S/
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B B T Defendants in support of hlS clalm and contentton prolu‘ ced three | '.

(03) w1tnesses Deta11 of defendant 5 w1tnesses and exhlblted

documents are as under"

WITNESSES I N  CEXHIBITIONS . | = ~°

' [Dw-l Thohammad Mehboob §/0 Races T
| | Khan residents of Qoam Rabia | Copy of CNIC as Ex. DW- " |
Khel, Tappa Payo Khel, Upper 1 ;

District Orakzai. - -

DW-2 Muhammad Farooq S/o Iraq
Shah Residents of Qoam Malk . Nil
'Deen Khel District Orakzai. |

DW-3 | Talib Badshah S/o Noorab Shah N

Resident of Azgharo Banda - Nil

District Hangu.

5. Learned ‘counsel for the nlaintiff Mr. Lal ﬁabib Khan Advocate
argued that plaintiff has produced cogent evidence and reliable
" -witnesses to pro't/e" that-the -partners'hipl BetWeenfthe pai"t.i-e.s has ceased
to exists. That the plaintiff is the sole owner of the business and there
is no other partner in the same. The witnesses are consistent in their
' statelnents. Tnat‘the plaintiff has iﬁroduded reliable' dOCuments by -
which the plea of the defendants is negated.
6. Learned counset for the defendants Mr. '/Kh_u_rs:heed Alarn Advocate
atgued that the ptaintiff has not preduced sufﬁeient evidence in order
to proof their case. That the defendants are still shareholders in the
business. Moreqver, the claim of the plaintiff regarding spending 5/6

crore rupees on the disputed business has not been proved by the

,,,,,

Orakuiat (Babar Mela)  Plaintiff.

R

7. After hearing:arguments and aftef:gone-tnrough‘ the record of the case . A

with valuable assistance of learned Counsels for both the parties, my
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ISSUE N0 2

. I 1ssue wrse ﬁndrngs are as under o el

Whe‘ther the plaintiff is estr)pped to stie?

8. Burden of proof regardmg thrs issue was on defendants Estoppel‘ =

needs cogent convmcmg and relrable evrdence Wthh 1s lackmg on '-i G e

the part of defendants, therefore issue is decided in negative and o

‘against the defendants.

ISSUE NO.3:

Whether the suit of the plaintiffs is time barred?

9.. lThough the defendants have taken the defense that the suit is not
"~ within Jti“m.el.blut tfhey neit'lrer:plroduced‘ any evidence nor the point was
agitated before the court at the time of argurnenté. Even other'wise7
~ there is 'norhing available on reeord whie.n-sugfgeSts the fact that the ‘_

snit 1S tirne barred. |
~10. Moreover perrod of hmltatlon for filling declaratory suit Under
Article 120- of limitation . Act, is six years Furthermore after the 25“"
constrtutlonal Amendment Act, 2018, all federal and provmcral law
extended to the newly merged Districts in 2018. Therefore, it is held
' that the suit is well within time. Hence, the issue is decided in

negative.

ISSUE NO.4:
‘Whether the present srtit is bad fdr rhis-joihder and non-joindér?
11.  Onus of proving this issue was on defendants, but they have not

' produced'as.i_ngle piece of evidence, which could establish that any

lodg% neceésar& parry has not been impleaded or any “irn'proper party has
£ami Ulrap been arrayed in the suit. Hence, the issue is decided in negative.
., Civiudgergi.

rakzalat (Babar Mela)  ISSUE NO.5:

Ty

Whether partnership of running business over the disputéd coal
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R 12 ":The clalm of the plamtiff 1s that he was’ in: partnershlp w1th a personv-_'f‘;."fi -

13,

14,

mine exists between the plaintiff and defendant No.01 & 02 ?. ER

namely Raees khan who was the father of the defendant No 1 and

: brother of Defendant No.2, however, the partnership ceased to exrst}
after ldeterllolration of law andlorderl srtuation‘in drstrlct Orakzai and =
after fire has erupted in the said coal mine. M.oreover, when t'he.
‘pla-intiff started the business afresh in the said coal mine in the year

2017, he had offered partnership to the défendants in the said coal N

mine but they have turned deaf ear to the said offer. Counterly', the
defendants contended that the said partnership still exists between the
parties. to the date. Burd‘en of proof. regarding the issue was prirnarily'

on plaintiff at first instance and secondly on the defendants in rebuttal

of the stance of the plaintiff. Plaintiff in -order'.to discharge this duty,

produced six witnesses. The essence of their statements which helped

in deciding the issue are as under.

- Yaqoob shah, who deposed as PW-01, While_su_pporti_ng the claim of

the .plaintiff stated in his examination in chief that the agreement
d‘ated 13.0 1,.2003 which is ExPW 1/1, pertaining to the partnership in
the coal mine, Cerrectly bears his signature. The 'eontents of the said
document are correct. The said PW stated in his cross examination
that fire has erupted in the coal mine in the year 2008/09

PW 02 and PW—O3 are the statement of Muhammad Dawood and "

Bakht Ameer who recorded in their exammatlon in chief that the

contents of Ex.PW 2/1 are correct and eorrectly bears their signatures.

They said that the aforementioned document is our staternent on oath.

and we were jirga members who were sent with.an offer of renewal of

- partnership agreement to. the defendants. The said ‘documents also

state that plaintiff has spent huge amount on the reconstruction of the
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’ has no ev1denceregard1ngthespendlngof thehuge ﬁ-'g}mqunfiont_th‘e.:;” s

L Khan who recorded 1n their examination in; chlef that the contents of

16.

17.

18.

Civil dddgelh-
Orakzai gt(B“ ar Mela}

coal mine, however PW-02 stated in hisTCross examination that he

said mine.

PW-O4 and PW- 05 are the statement of Akhtar Gul and Jehanzeb‘.;-' 7

Ex.PW 4/1 are correct and correctly bears their signatures. The sa1d

document pertains to our statement on oath along with other Jirga .

members regarding the jirga 'deei'sion, in which the j'irga'condemned' '

the defendants in the jirga and decided the matter in favor of plaintiff. .
PW-05 stated in his cross examination that twenty (20) jirga members
attended the said Jirga.

Sarteef Khan who is power of attorney for plaintiff recorded his

statement as PW-06. The said PW reproduced the contents of the”

plaint in support of the stance of the plaintiff and placed reliance on

the exhibited documents. The said PW admitted in the cross

- examination that he doesn’t have any'vdocumentary proof of the

termination of the agreement. He also admitted that he has not
pi‘oduced any receipt of the amount spent on the renovation of the
coal mine and start of the business afresh.

Defendants in order to discharge their duty of proving their stance,
produced three witnesses. The essence of their statements which .
helped in "de'ciding the issue are as nnder. B

Muhammad Mehboob, who deposed as DW—OIV, while supporting the
claim of the d'efe'ndants stated in his examination in chief that we had
sign.ed the partnership agreernent with the plaintiff in 260l5 and our

accounts are clear till 2009. That the coal mine was closed till 2016

“and plaintiff without consulting us has started business.in_the coal

 mine afresh in 2017 and since then they have not paid our share in the
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; ;ﬂ‘;:-_agreement deed was s1gned by my father who d1ed in 2005 Further. -

20.

- 21.

Cl\ il JudgelJMv»l
Orakz lat(Babar Melaj

same. The said DW stated in hlS Cross exammatlon that the sa1d

afresh '

DW 02 1s the statement of Muhammad Farooq who stated m hlS g
examination in chlef that in the year 2017 the defendants have sent |

me as an accountant for making the accounts clear with the plaintiff.

Nothin_gl;‘\t/orth mentioninlg» was recorded in his cross. examination.
DW-03 is the statement of Talib Badshah who recorded in his
statement that I acco_mpanied DW-2 in order to claim the share of
defendants from the' p_laintiff “in 201'7." Nothfng wdrth mentioning
reiatedto the issue was recorded in his cross examination.

The statements of aforementioned witnesses produced by the plaintiff

" in support of their stance and the witnesses produced »by'defendants in

rebuttal of the stance of plaintiff, brought the facts before the court,

which pr0V1ded reasons mentloned hereinafter, to deCIde the issue in

hand Sheddmg hght over the statements of PWs the followmg

observations were noted down by this court. Firstly, the plaintiff has

proved his stan_ce‘ throngh the statements of PWs and exhibited

documents that the plaintiff and father of defendant No.l and brother
of defendant No.2 were in partnership in the produce of the coal mine.
The coal mine remained non-functional from 2008 to 2017 and when

the plaintiff started business again, he sent delegation to the

~.defendants for sharing expenses of re-starting: of the business. The

defendants refused to contribute in the said expenses. Secondly, two -

witnesses were produced in the course of evidence by the plaintiff

'who conﬁrmed the authentlclty of Ex PW 2/ 1 and stated that the

defendants had refused to contrlbute in the expenses of renovation of
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. v.coal. mine. Thir’dly,' the pilalinttff produced two Witnesses'anioné the |
| Jlrga metnber who conducted Jlrga regardmg the dlspute wh10h wasl .
fl.'."demded in favour.‘ of the plamtlff Fourthly, death of the person‘:’v-*{;1'.7‘”:"':‘%2:{:‘V}".v;'.'v‘:'»
namely Raees Khan who hasmgned partnershlp agreement w1th the.. |

g .,V;-p]amtlff burnlng down of the coal ‘mine; stoppage of busmess

laetlvmes for" nlne (09)“years tefusal of the defendants for bea‘rmgﬁ:
expenses to start afresh business activities m the coal” mine and |
. decis_ion.ofl the jitga_ tn vfav‘our:‘o‘f the plaintitf amountsl to »terrninationq.u..",' .
of the origtnal agreement. Lastly, the de‘fendantsl'ha\./e failed to'prove_
that the partnershlp still exists between the plamtlff and defendants.
.A22. Keepmg in.view the above dlscussmn it is held that pla1nt1ff has .
| produced cogent, convincing and reliable oral and docu_tnentary
evidence in support of his claim, therefore, issue No.06 is decided in
*favour of the plaintiff, - |

ISSUE NO.6:

Whether the pl(untlff has spent 5/6 crore rupees over. the

dtsputed coal mine?

- 23.  The burden of proof regardmg the issue was on. plamttff Plaintiff had
 to prove. that he has spent the said amount on the renovatlon of coal
mine and to start the afresh the businessactivities in the same. The
~ issue was framed keeping in mind the olaim of the plaintiff and which
' rnight 'have been in cons'ideration if thel”eourt”had"decided that the
partnership still exists vbetween the parties. However, since the
partnershlp is deemed to have been termlnated by the reasons mention

in the issue No 5 and the plalntlff falled to prove the spendlng of the

Civil JudgeldM-i

Orakz said amount on the coal mine and restarting the business, hence, the
a' T4 U Rty ° .

‘issue is decided in negative.
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24.

25.

26.
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27.

- 28.

ISSUE NO.6:

Whetker mmmg lS tllegally stopped by the defendants in. thev"" ]

dtsp uted coal niine: 2

The plaintiff has claimedv in the piai'nt that the?d‘efénde'mts hadq Stbjaped C

the mmmg act1v1t1es m the dlSputed coal mme by force and due to
-- Whlch loss Of rupees 32000/ -is accrumg on dally ba31s to the plalntlff e

~ The burden of proof regarding the issue was on plaintiff. However, |

the issue was not addressed in the evidence. Neither statement of any

PW was recorded to this extant nor any document was provided by

the plaintiff in support of this issue. Hence, the issue is decided in

negative. .

ISSUE NO. I and 8:

Wheéther plaintiff has got cause of action?
Whether plaintiff is entitled to the decree asj prayed for?

Both. these issues are interlinkéd, therefore, takeh‘ ‘together - for -

simultaneous discussion.

The discussions on the above referred issues show that plaintiff has

'p"rove'd' his case by fulﬁlling the réqﬁirerﬁént's of law and by

producing cogent and confidence inspiring evidence; therefore, the

plaintiff has got cause of action and is entitled to the decree as prayed

for up to the éxtent of dec"lara'tion that defendén.ts havve nov right‘to
claim shares in the business and up to the.extent of permanent
injunqtioq agdiﬁst the defendants. -

Thus; issﬁes No.01 and 07 are decided in positii{e.

RELIEF:

- Based on the above issue wise ‘discussion, the instant 'suit of the
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plaintiff is hereby decreed in favor of the plaintiff against the
defendants as prayed for.

29. Cost to.fbl'low' the events.

30. File be consigned to record room after its necessary completion and

<

compilation.

Announced Sami Ullah
17.05.2023 Civil Judge/IM-1,

Orakzai (At Baber Mela)

CERTIFICATE: -

Certified that this judgment consists of Eleven (11) pages. Each and

every page has been read over, corrected and signed by me where ever

gits

Sami Ullah
Civil Judge/IM-],
Otakzai (At Baber Mela)

necessary.
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