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Suit No.21/1 of 2023

ORIGINAI. !)ATI: OF INSTITUTION 1.9.05.2022 j,

DATE Ol TRANSFER IN. 08.03.2023
L : ■

DA IE OF DECISION OF THE Si l l 22.07.2026

PLAINTIFFS

VERSUS

..DEFENDANTS

Vide this judgment the: Court, intends to dispose of suit

■ captioned above.

Counsel for plaintiffs: Mr. Khurshid & Mr. Abdul Qayuro Khan 
Advocates.

Counsel for defendants: Mr. Shoaib Nasrat Khel and Mr. Abid Ali 
Advocates
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IMRAN KHAN SON OF SAMIN GUE, RI SI DI ANT OF 
QOM SIII l< I IAN, TAI’/\ SAMOZAI, VILLAGE PITAO 
MELA, DIS'I RIG I ORAKZA.I AND 01 OH ER

IN TELE COURT OF NOOR IJL HAQ,
CIVIL JUDGE-11, I El ISII COURTS KA EAYA ORAKZAI

LAHOR KHAN SON OF LAI, BADSHAH, RESIDE fN 
OF QOM SIII.KHAN, TAP.PA. SAMOZAI. VILLAGE 
K INGA NA Y, DISTRICT ORAKZAI AND 02 OTHERS
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JUDGMENT.
22.07.2026

: SUIT FOR .DECLARATION, PERMENENT AND 
u MANDATORY INJECTIONS ETC.
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2.

declaration, permanent and mandatory injunctions, and

possession.

Brief feels of the case as narrated in the plaint arc, that■ 3.

Road and Daboori Chowk near Ara (chain saw) Machine

(hereinafter referred to the “suit property”), for the last 40

01 & 02 are strangers to the suit

property and have no concern whatsoever with the same.

police department have forcibly and without any prior J

Khatang

in approach to their shops; that defendants have no property

situated in the entire bazar of Mishti Mela, whereas, their

forefathers had settled in other districts due to enmity.

Furthermore, claimed that many jirga verdicts were given in

■ public thoroughfare was blocked but also caused hindrance
j

. A

■ k

possession of shops, situated at Mishti Mela Bazar, Khatang

shop was constructed in their property situated on

Fhey also claimed that last night, defendants no. 01 being

constructing shops in the suit property, out of which one

years. Defendants no.

plaintiffs alongwith their family members arc owners in

on backside of their shops, due to which not only

government contractor and defendant no.

suit from, the pfaihtifls against defendants for

02 serving in

1 road, whereas, they were bent upon to construct other nine 

y’ k shops

It is .a

approval from the competent authority has started



against'" ‘lamily members of defendants,

wherein, they admitted the possession of plaintiffs over the

contendedsuit lhey further that theproperty.

dispute/eontroversy was decided by the competent court

under the erstwhile FCR vide judgment dated 24.11.2016,

resulting in a decree in their favour, as well as in the Court

of learned Senior Civil Judge, Orakzai. in respect of suit

property, which the contesting defendants did not challenge

in the competent forum. They further claimed that private

negotiations were also held between them last year but

defendants were applying delaying tactics and finally the

efforts got tailed. Defendants were asked time and again to

refrain from interfering in peaceful possession over the suit

property and stop raising construction but they refused.

They also defendantscontacted to remove

construction, but all in vain, hence, the instant suit.

After institution of the suit the defendants were summoned,

accordingly defendant no. 01 & 02 appeared in person while

defendant no. 03 through representative present. Contested

defendants submitted their written statement with legal and

factual objections, raised therein.
i
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5.

on 27.10.2023.

1. Whether plaintiffs have got a cause of action? OPP

arc

■ i

; 7
Relief.

Both, the parties were directed to produce their evidence,

which they did accordingly. Plaintiffs produced as many as

six (06) witnesses and thereafter closed their evidence.

Contrary to this the contesting defendants produced as many

as two witnesses and thereafter closed their evidence. Court

witness also produced before the Court as C W-01.

!;

respective pleadings, the Court framed the following issues

■ ■: v ■■;

•V.

4. Whether decree was passed against one Shah Munawar 

by the APA in respect of property other than the 

instant suit property? OPI)

2. Whether plaintiff no. 01 is exclusive owner of the suit 

property and in this respect, decree was also passed in 

his favor, hence, the defendants are illegally 

constructing shops over the suit property? OPP

5. Whether plaintiffs 

for? OPP

3. Whether the suit property is ownership of defendants?

OPD

j. , n-

arc entitled to the decree as prayed

Out of controversies of the parties, as raised in their 1 Ob y: y,; ;
: r'| i ■

cn

05^' 
\^oo
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7.

were heard at length. Learned counsel for the plaintrfts

opened the case and argued that plaintiffe alo.ngw.ith. their

family members are owners i n possession, of shops, situated

at Mishti Mela Bazar, Khatang Road and Daboori. Chowk

hear Ara (chain saw) Machine (suit property) for the last 40

years. Defendants no. 01 & 02 are strangers to the suit

property and have no concern whatsoever with the same.

police

official, have forcibly and without any prior approval from

the competent authority has started constructing shops in

the suit property, out of which

their property situated on Khatang road, whereas, they were

bent upon to construct other nine shops on backside of their

of Mishti Mela, whereas, their forefathers had settled in

other districts due to enmity. Furthermore, argued that many

jirga verdicts were given, in their favor as against family

possession of plaintiffs over the suit property. They further

y ■

! They also adduced that last night, defendants no. 01, being

one shop was constructed in

flocked but also caused hindrance to approach their shops;

; ^^Pthat defendants have no property situated in the entire bazar 
1or ^5

oo

Thereafter arguments of both the counsels for the parties

shops, due to which not only public thoroughfare was

governm cnt c o ntracto r an d de liendan t no. 02, a

members of defendants, whcrci n, they adm i tied thc
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adduced that the disputc/controversy

competent court under the erstwhile FCR vide judgment

dated 24.11.2016, resulting in a decree in their favor. 'That

the said decision was confirmed in appeal by the proper

forum and that the Court of learned Senior Civil Judge,

Orakzai has also passed an. order in respect of suit property,
i;

upheld by the Hon’ble Additional District Judge Orakzai.

That the said decisions have got finality as not challenged

by anyone of defendants. Learned counsel for plaintiffs

further argued that, though plaintiffs’ complaint under 1

illegal dispossession act

appeared in support of ownersh ip of p I ainti ffs in the

concerned learned court.

sufficient time by the court to produce evidence in their

support, but they failed to produce proper evidence. Lastly

the learned counsel requested that the suit of the plaintiffs

may be decreed as prayed lor.

Contrary to this, learned counsel for the defendants argued

that the plaintiffs have got no cause of action. ITirtbcrniorc,

argued that the claim of plaintiffs is false and baseless. lie

also adduced that the suit property in the shape of

shops/Markct is the ownership of defendant no. 01 and the

when approached in a

-J fl; 'x-
O rot;.j

>■>

oo
K 8.

separate suit, which decision was

was decided by the

• i- t

was dismissed, yet witnesses

That defendants were given
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defendant no. 02. He further argued that defendants had

constructed shops in their plot and handed over to one Janat

Noor on rent through an agreement. He further adduced that

defendants have demolished the old shops and constructed

■: i'was against one Shah Mahnoor and the present delendants

remained absent from the ADR Jirga proceedings. Learned

counsel further argued that no decision was held between

the parties in the Sharia Jirga proceedings. Lastly, he stated

through

cogent, convincing and reliable evidence while on the other

hand the defendants succeeded to produce evidence in light

and support, of their stance stated in the written statement.

Hence, prayed that suit of plaintiffs may be dismissed with

costs.

Upon perusal of record, available evidence and assistance of

both the learned counsels for the parties, the issue wise

findings of the court arc as under.

ISSUE NO. 02

Whether plaintiff no, 01 is exclusive owner of the suit 

property and in this respect, decree was also passed in

that plaintiffs have badly failed to prove their case

were not party to that suit. He also adduced that plaintiff

new shops. 'That the decree obtained from the then APA,

3
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Market adjacent to the suit property is the ownership of



8

his a re•>

Burden of proof of this issue was on plaintiffs. Plaintiffs in.

the hcadnotc of the plaint.

Defendants no. 01 & 02 arc strangers to the suit property

and have no concern with the same. To prove their stance,

plaintiffs produced the following witnesses.

appeared as CW-01. He produced the original decision of

learned Senior Civil Judge, Orakzai, passed in case titled as

Nazir Jalal Vs Imran, which is lex. CW-I/1. He also

produced the copy of civil appeal consists of 04 pages,

which is .Ex. CW-1/2. Original returned, while copies of the

same retained on the file.

PW-02. He produced the decision of Imran and. others Vs

Shah Mahnoor and others, consisting upon 23 pages, Ex.

PW-2/1, which was instituted on 29.02.2016 and decided on

24.11.2016. During cross examination he stated that the

::
Mahnoor1’.

shops, fu I I y detai led in

i: < i j i

V

■ ’ ! A,.'

■ ; 4
11 H.

favor, hence, 

constructing shops over the suit property? OPP

Zahir Ali,

Taimoor Syed, Reader to AC appeared and deposed as

ilienallv4hc'^fendants

“Imran Khan Vs Shahrecord pertains to case titled

Record Keeper, District Courts Orakzai as

■' •:nr- ■

their plaint has istated that plaintiffs alongwith their family 

members are sole owners of the suit property in shape of
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District Khattccb/jirga member tinder the supervision of

Assistant .Commissioner. He also stated that they recorded

statements of parties to the suit and inspected the hotels,

petrol pumps, vacant plot and Ara Machine in the suit

property. He also contended that jirga members were Mufti

Yar Muhammad, Hayat Khan, Izat Gul, Haji Sar Khan,

Khan Shah and Mufti.Tahir, who had come to the spot at

the time, however, defendant Labor Khan sought one

week’s time. He also stated that defendants were using

decision in favor of plaintiffs and the jirga verdict handed

over to AC Orakzai. His copy of CN'IC is Ex. P'W-3/l. Jirga

on pages 49 to 52; rather, Multi Shafi declined to decide the

matter.. He volunteered that they had joined with Mufti

Shafi for a decision, however, Mufti sahab declined to

decide the matter and recorded the reasons for his refusal in

writing. The relevant portion of evidence is, reproduced

below:
. ■ r

v Or

A

Mufti Abdul Jamecl sdn df^Nazccr Gul, appeared and

deposed as PW-03. He stated that he was appointed as

delaying tactics. Consequently, the jirga members gave

G?decision is already Ex. PW-2/1. During cross examination 

frr
N o.ich.e admitted, it is correct that no decision was made by them 

or
X Q s'

\OO
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<X-2—yj*^3 (JU 1^ l-lj'l l/k2—-/if

PW-04 is the statement of Imran Khan/plaintiff. During

cross examination he stated that it is correct that the jirga

verdict dated 31.12.2000 was regarding land dispute. Sell-

stated that, the suit shops were mentioned in the statements.

Relevant portion reproduced:

are made of mud. Reproduced below:

Plaintiff stated in cross-examination that it is correct that .he

submitted

produced 10 witnesses. It is also correct that he neither

mentioned the date and time nor mentioned the time since

which defendants are in possession. Self-stated that he was

chargedin .107/151 case.
' i

i v- nW, n-: >

case' under illegal dispossession act and he

previously made of mud. Self-stated that still some shops

It is correct that the shops on tire suit property were

i. 12.2000

X! O W

*1
N ^-g’s .
\o ~ -tos oo
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Plaint!ff stated that it is also correct that the disputed shops

■ cited case, wherein disputed shops were mentioned and the

decision had followed.

s'

i.

i •*

!

MrN

were not rneniioned in the judgment of the then A.PA 

drakzai. Self-sated that the then. APA framed issues in the

C/1%^ 107/151 V'

!■

!
I

■i

35J^ IW U l/l

i 
i
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-<C-£>1^/5 jl/j/vl _l?
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the statement of Tahir Uliah son ofPW-05 is

Muhammad Khaliq, which is reproduced as under;

(><> , mA

.>.zO'^'V
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PW-06 is the statement of Shercen Khan son of Meebal

In light of the above evidence produced by plaintiffs to

prove the issue in hand, it has been noticed that al] the PWs

deposed in light and support of the stance of plaintiffe

examination the opposite party failed to contradict the

witnesses in material particular and thus nothing in rebuttal

or contradictory has been brought on the record. Moreover,

Hussain, which is reproduced as under;

l^J^ (J*

■: ! i; ■

■? b'ry

. st

■i

aj

2
\r
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such questions were put to the witnesses ■ which led to

alleged in the plaint and furthermore, during cross
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is reproduced below:

xj'

• : i . •

given by plaintiff revealed that defendants have admitted

the previous round of litigation before the APA under FCR.

Apart from the above extract, some questions were also put

upon PW-04 by defendants regarding the decision of APA;

where the P'W replied that the shops were mentioned in the

Defendants have stressed upon the point that execution

petition for execution of order of APA had been dismissed

by learned civil judge Orakzai, hence the order and

-

I

i

i

'..■/rf' xr ’.Wv'.’■:

the part of defendants. Some of such portion

i" 
i

r

1

: i agf-

admissions on

Putting the above questions by defendants and answers

9^

issues then framed. PW-04 also stated that Civil Courts had
~r (U :
A >i

fX <£;.? maintained the decision of the then Assistant Political.
rCiJ 1
X' ® '
-- C'C Agent.
K n'ea
O N
O '= n
"5»
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learned court of civil judge Orakzai and learned district

court judge Orakzai have held that the order of the then

dismissal of execution petition was that the learned APA

had not drawn decree sheet.

Moreover, a question was put to PW-6 by defendants

regarding ownership of shops, which has led to admission

on the part of defendants, which is reproduced as under;

It

As for as the jirga verdict dated 10.04.2022 is concerned.

exam in at ion that . su i t

property alongwith petrol pump and vacant plot, was

mentioned in the said jirga. Further stated that he was

member of the said jirga and that theas

opinion, whereas decision Was made 'A

i

remained successful in obtaining in their favour, an order of

the then learned APA under the BCR and some jirga.

verdicts, flic said decision of APA was upheld by the upper

.1i

!

!!

1

W02 AS
■ S

ct ■ o--=

- PW-03 had stated in his cross

judgment of APA had become infructuous. .However, the

appointed

v jn
§ 'document contains an •ca

^between the party subsequently.

It is further worth discussion that plaintill party has

UO

APA had gained finality. The only legal point which led to
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.Nazir Jalal and others vs

Imran Khan and others” was rejected by the learned

holding that the earlier decision of learned APA had gained

maintained by the Hon’blc District Judge Orakzai, vide

order dated 19.03.202,1Yet he remained deprived of the

fruit of his long litigation, because of non-issuancc of

decree sheet in his favour, which was not his fault. He

could, however, approach the said forum, for a request to

draw decree sheet, but he did not opt to do so. Th is court is

of the opinion that, if one has otherwise proved his stance

and material is available on file in his favour, then due to

should not deprive him of his right.

On the point of previous litigations, decided by the APA

lh constitutional amendment, the

Najaf Ali Vs Imrant Ali & others

dated 25.03.2019 has held in the following words:

that there

is property dispute among petitioner and respondent.

4

J

(t Brief facts of the instant writ petition are

mere irregularity by not issuing or drawing decree sheet,

TP
> O ’3 N

\2UO 2100-P/2018, in titled

senior civil judge Orakzai vide order dated 21.01.2021

•V 
forums. Another suit titled

i ini A

CfT ^before the merger of newly merged districts and before

J o introduction of the 25
Al .

Hon’blc. Peshawar High Court, Peshawar vide WP No.

finality. 'The said decision of learned civil judge was
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The petitioner had

purchased, the property from one Inayat Ali on

no.

application before A PA/A DM Upper Kurram Agency

for partition regarding his share which

appeal to

petitioner further submitted, a review petition before

Chairman FATA. Tribunal which met the same fate

vide order dated 01.06.2017. Thereafter two review

Tribuna.l which were also dismissed, vide order dated

09.04.2018, hence this petition.

The petitioner has availed, the remedy provided.

by the erstwhile FCR which, was in vogue at that

point of time. He exhausted, all the remedies provided.

to him under the FCR. These are past and. closed.

transactions and. are prior to the 25!h amendment. In

o ther words, at the time of decision of the case of the

valid law governing the erstwhile FATA districts. The

i

i

i

i,

aggrieved from the said, order preferred, an.

was accepted.

•-s
■5
nJ

petitioner, FCR was

vide order dated. 22.09.2016. The petitioner feeling

\So

very much there and. it was a

the Court of Commissioner FCR, Kohat which was

petitions were also filed before Chairman. FA. TA.

01 moved, an..

■■ K:.;:/

turned down vide order dated 12.01.2017. The

no. 01 namely Imran Ali.

10.01.2016. The respondent
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amendment is subsequent to the matter of the

instant writ petition. Similar view of these being past

and closed, transaction had already been taken by

this Court in wr No. 1I79-P/2018 titled

lihaistaKv Gul and

Muhammad Ayub decided on 28 J 1.2018.

According to Article 264 of the Constitution,

the amendment shall not affect the previous

anything duly done or

suffered under the law. It would be worthwhile to

reproduce Article 264 which reads as under;

“264. Effect of repeal of law. law is

repealed,

under, or by virtue of the Constitution, the repeal shall

not, except as otherwise provided, in the Constitution.

the time at which the repeal takes effect;

\

anything duly done or suffered under the

law;

incurred

under the law;

b. Affect the previous operation of the law or

25,h

N1'

Where a.

or in deemed to have been repealed, by,

c. Affect any right, privilege, obligation or

operation of the law or

(32^

\ OO

liability acquired, accrued or

Muhammad A rif etc

a. Revive anything not in force or existing at
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)

cL Affect penalty, forfeitureany or

punishment incurred in respect of any

- I ■ ;

or remedy in respect of any such right

forfeiture or punishment;

enforced, and

any such penalty, forfeiture or punishment may

impose, 'as if the law had not been repealed.
i':’

Thus, what has been discussed above, this writ

petition being devoid of merits, is hereby dismissed.

dismissed by the lloifble

Peshawar High Court on the point that the matter has

already been decided under the previous law i.c. I'CR and it

• ■

of the present plaintiff in. the year 2016 hy the then Al’A

.. under FCR is past and closed transaction. It shows that the

present plaintiff has been declared as owner of the suit

res

judicata fox other parties, yet for the plaintiff it cannot be

I
i

remedy may he instituted, continued or

e. Affect any investigation, legal proceedings
i W ..U 

y I oy

offence committed against the law, or

The above writ petition was

property and the previous litigation may operate as

Now, it is worth discussion here that the decision in favour

and any such investigation, legal proceedings or

was past and closed transaction.
-J oj '

JX S' S? nj 
t \ S’ •* u- \ oo

privilege, obligation, ■liability, penalty,
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considered as such, because he has not yet received the

benefit and fruit of the said decision.

Moreover, the dismissal of the complaint under illegal.

dispossession act, cannot be taken favour of by defendants,

because.the said dismissal, was solely based on proving and :: fh'

disproving the possession and its illegal dispossession. The

f o

deposed in favour of plaintiff

Accordingly, this Court concludes that while the plaintiffs

the suit property.

In light of what has been discussed above,

succeeded to prove the issue in hand through documentary,

the record by the
! .

opposite party, hence accordingly the issue

hereby decided in affirmative in favor of' plaintiffs and

against defendants.
r

ISSUE NO. 03 & 04:

1

■ ■

illegally dispossessed by present defendant, but as to 

ownership of plaintiff, there were multiple witnesses who

v

i
i
I
i
I-

Whether the suit property is ownership of defendants?

OPD

has satisfactorily established their title and ownership over

as plaintiffs

in hand is

complainant in that complaint could not prove to be

Q^r^cogent, convincing and reliable evidence and furthermore, 

nothing in rebuttal has been brought on 

o-?r 
Xuo
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Both these issues are interlinked, hence, taken together for

defendants.

Defendants produced as many

himself to prove their stance. Defendants in their written ■ :-1 : :

statement stated that the suit property in the shape of

r •

defendant no. 02. They further contended that defendants

JanatNoor on rent through an agreement.

DW-01 Labor Khan as defendant no. 01 appeared before

the court and deposed on oath in light and support of'the

stance of defendants as stated in the written statement. His

A

J

shops/Market isi the ownership of defendant no. 01 and the
I'

Market adjacent to the suit property is the ownership of

had constructed shops in their plot and handed over to one

as two witnesses including

discussion. Burden of these issues were on

■Whether decree was passed against one Shah Mimawar 

by the APA in respect of property other than the 

instant suit property? OPD

rW’fo'O N

\OO

cross examination is reproduced as under;
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~(Ju  ̂cz?i/cjU4-!

Zt/

DW-02 Sultan Gul son of Hazrat Noor appeared, who

deposed in l ight and support of the stance of defendants as

stated in the written statement. During cross examination he

stated that it is correct that there was enmity between ’Imran

and one Rehman Ullah. It is also correct that the dispute

. ■!

between them pertained to the bridge, the mountain, and the 

property, and not to the shops.

>> I? cf I (JI

; 1 .

Nbf
■ :rr

*1'I OtK$J X

A
CM (i}

< fc-x? { "', 1 •' 

cAcr - k cBf;y
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Now in light: of the above evidence produced by defendants fe V

to prove the issue in hand, it has been noticed that all the

their

examination some material contradiction and admissions

were brought on the record by the opposite party. When

defendant no. 01 himself stated in his cross examination

that it is incorrect that he had not disclosed- the fact in the

written statement that the suit properly ha.d given to Qahil

Shah on rent. Furthermore, defendants disclosed in their

written statement that the suit property is the joint property

defendants admitted in cross examination that they do not

have any documentary evidence in support of their stance.

The defendants have mere claimed the ownership of the suit

property but could not establish their title through evidence.

Although, defendant relics on certain rent agreements

and that his witness stated that the rent is being paid to

DWs had supported the stance of defendants in

■

i

O r.j

0 0

defendant, yet the rent agreement docs not establish title as

; . .NT

of parties to the suit and Nazeer Jalal. Moreover, the

their cross

. w-#?" - ■■ p,’V-'.- ■ i

respect! ve examinati on i n ch i ef, b u t in
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Ownership

also filed complaint under illegal dispossession act.

In light of the above discussion as defendants failed

to prove the issue in. hand through their cogent, convincing

and reliable evidence, hence issue in hand is.hereby decided

in negative against defendants and in. favor of plaintiffs.

ISSUE NO, .1

Whether plaintiff's have got a cause of action? OPP

In wake of issue wise findings above, the plaintiffs have got

a cause action, hence, accordingly the issue in hand is

hereby decided in affirmative against the defendants and in

favor of pl a i n ti ffs.

In wake of rny issue wise findings above, plaintiffs arc

entitled to the decree as prayed, for, hence, accordingly the

defendants and in favor of plainti ffs.

i

plaintiff has already claimed that defendants have taken 

possession of the property illegally and to that effect he had

over the property has to be proved independent

•! I ;

issue in hand is hereby decided in affirmative against the

< c

■f Pfy

I

the landlord can be any person,'whether he is owner or not.

of the rent agreement or payment of rent. Moreover,

TO ISSUE NO.06:
£ £T
, Whether plaintiffs are entitled to the decree as prayed

■no for? OPP
3 (u
1 N

'UO
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Relief:

As nutshell of my detailed discussion upon various issues,

the suit of plaintiffs is hereby decreed as prayed for. Cost

shall follow the events. File be consigned to record room

after its necessary completion.

C E R T I F I C A T If

Certified that this judgment consists of twenty four (24)

pages. Each page has been read over, checked and signed after

: making necessary correction therein.

; Dated: 22.07.2026

Npor Ul Haq,
Qivil Judge -1.1, 

'fchsil Courts Kalaya/Orakzai

Nc/h- UI
CZi v i.l. Juc

Tchsil Zlourts Kalaya, Orakzai

Announced.
22.07.2026


