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IN THE COURT OF MUHAMMAD JUNAID ALAM,
CIVIL JTUDGE-TI, KALAYA ORAKZAI

Suit No. 63/1 of 2023

Date of Originali Institution..............07.09.2023
Date of Decision of the suit...............19.04.2025

KHADI KHAN SON LAJBAR KHAN,
AFZAL KHAN SON OF KHAN GUL,
KHIAL MAR KHAN SON OF REHMAN AND

RESIDENTS OF QOM MISHTI, TAPPA MAMIZAIL

MARGHIO CHAN, TEHSIL LOWER DISTRICT

ORAKZAL

.PLAINTIFFS

VERSUS

. SAEED ULLAH SON OF ABDUL MALIK,

. ABDULLAH KHAN SON OF SENJAB KHAN,
. AHMAD SON OF Al MAR KHAN,

. SATF ULLAH SON OF ABDULLAH KHAN,

. ALAMZAIB SON OF SAEED ULLAH,

. MEER AZAM SON OF SENJAB AND

AZEEM SON OF KHWAJA MUHAMMAD KHAN, ALL

RESIDENTS OF QOM . MISHTI, CHAPPAR MISHTI,

DISTRICT ORAKZAL -
................. DEFENDANTS

"SUIT FOR DECLARATION AND PI*RMANFN"[
HN}UN(‘H()N

Counsel for pla’intif_fs: Mr. Basit Hafeez Advocate
Counsel for defendants: Mr. Noor Karim Advocate

JUDGMENT

MUHAMMAD JUNAID ALAM

Civit Judge / JN-H
Orakza\ at Kalaya

19.04.2025

Vide this judgment the Court intends to dispose of the

‘instant suit filed by plaintiffs against. defendants for

RAFI  ULLAH SON OF ZAMAN KHAN, ALL
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declaration and perpetual injunction to the effect that the
plai.nti‘ffé are owners in possession to the extent of their
legali shares in the suit property measuring aboﬁt 10 jeerab
situated near Saida Khan Talab, Mishti, district Orakzai and
thus defendants have got no right to claim their ownership
over the suit property.
Brief facts of the case as narrated in the plaint are that
plaintiffs and defendants are relative inter se and plaintif{fs
~are owner in possession to the extent of their legal shares in
the joint/un-partitioned suit property measuring about 10
jeerab. That the suit property is still un-partitioned and until
now no official or private partition has taken place between
plaintiffs and defendants. Defendants have got no right to
interfere with the suit property and raise construction over
the suit property. Furthermore, defendants were }time and
again asked not to interfere in the legal share of plaintiffs in
the suit property or claim their ownership over the same but
they refused, hence the instant suit has been instituted.
/—\'fter‘ institution of the suit, the defendants were summoned
and accordingly defendant no. 01, 05 & 07 appeared and
submitted their written statement with legal and factual

objections raised therein, while defendant no. 02, 03, 04 &
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. 06 remained absent despite proper service, he‘ﬁ‘c-g,“.p]_aced
and proceeded ex-parte. |
4. Out of controversies of -the parties, as raised in their
‘respective pleadings, LhC Court has framed the following
1SSUES.
1.; Whether the plaintiffs have got a cause of action?
2. Whether plaintiffs are owners in possession to the extent
Qf three and halfjcérab in un-partitioned suit property
imcasuring 10 jeerab; fully dectailed in the headnote of
the plaint and defendants are forcibly raising
ch‘I.istruc.tion over the'valuable portion of suit property?
- opp
4. Whether defendant no. 01, 05 & 07 arc owners in
possession of the suit property and are mining coal from
the suit property since 1995? ()?l?l)
5. Whether the plaintiffs arc entitled to the decree és‘
prayed for?

6. Relief.

4. Both the parties were directed to produce their evidence,
~which they did accordingly. Plaintiffs produced as many as

six witnesses and thereafter closed their evidence. Contrary

DUUNAIDALAML < oo . :
ge | SN to this, defendants could not produce any independent
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witness. Only the defendant no. 01, himself appeared before
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the Court and thereafter defendants closed th(—%i.r gvidence
with a note.
After IhL closure of the evidence, both thé léaxil@ed counsels
for th_é parties to the siiit ‘_t"hen advanced arguments. jl:car‘ne.d
counsel for the plaintiffs opened the argumenis’and argued
that plaintiffs and defendants belong to one Qal‘Jm.‘ He fuffher
argued ltha't plaintiffs av}re owners in possession to thé extent
of their legal shares in the joint/un—partiti(med.suit p.ropefty
m_easuring about 10 jeerab. That the suit property is still un-
partitioned and until now no family or private partition has
tdkcn p'lace bctWeen plaintiffs and defendants. Defendants
lwe;;c got no right to interfere with the suit property and raise
construction Qve.r the suit property. Furthcrmof@, counsel for
plaintiffs argued that the plaintiffs have succeeded to prove
their stance through cogent, convincing and reliable evidence

and further nothing in rebuttal is available on the record,

hence prayed that the suit in hand may kindly be decreed in

favor of plaintiffs and against the defendants for the relief as
prayed for.

Con,trary'to this learned counsel for the defendants argued
that plaintiffs have got no cause of action. He further

adduced that neither parties to the suit are relative inter se

nor suit property is joint ownership of the parties to the suit
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rather suit property is the sole ownership of the defendants.

" He further argued that defendants spent a lot of money to dig

out coal mine. He 'Ifurthélj argued that defendants have also
dig out a dug well in the suit pr.()pertyr. He also argued - that
defendants started coal mining since 1995. I-Ié further argued
that plaintiffs failed to prove their stance through cogent,
reliable and convincing evidence. While, on the.othel“ hand,
thé defendants have succeeded to produce evidence in light
aﬁd'support of their stance alleged in their written statement.
Hence, igatfayed that as plaintiffs had failed to prove their case,
a‘(.;gozjdingly the suit in hand may kindly be dism@sed.l

lnhlhc light of perusal of record, available evidence and
valuable assistance of both the learned counsels for the
parties, the issue wise findings of the Court are as under.

ISSUE NO. 2:

Whether plaintiffs arc.owncrs in possession to the extent

of threc and half jeerab in un-partitioned suit property
suit prop‘crty mecasuring 10 jecrab, fully detailed in the
headnote of the plaint and defendants arc l;()rcibly
raising cons-truction over the valuable portion of suit
property? OPP

Plaintiffs have claimed in their plaint that they are owners-

in-possession of the suit property to the extent of their legal
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shares in the joint/un-partitioned suit property. ThaE the ;%uit
propén‘y is still un-partiﬁoned and until- now no family or
official partition has tgken place betweén plaintiffs and
defendants. To prove their stance plaintiffs produced one
Htaf Ali ASHO police station Kuraiz Boya i,n'thé witness
box as PW-01 who deposed that on the directions of learned
Senior Civil Judge Orakzai, he conducted a Jirga between
parties to the suit, whereby the defendants refused the Jirga.
In this 1‘egafd he scribed the jirga 'Verdict,. which is Ex. PW-
1/1. During cross -examination he deposed that the
possession of the suit property was with'deif:.'emiants,ﬂlit i‘s
also correct that he has no written proof regarding the
requisition of the parties for jirga.

One Muhammad Salim son of Miraj Gul WéS p]toduced and
examined as PW-02, who was the jirga member. He
deposed on oath in light and support of the stance of
plaintiffs as contained in the plaint. He produced his CNIC
which is exhibited as Ex. PW-2/1.. During cross
examination he stated that it is correct that suit property is

in possession of defendants.
< b~ ‘ii..ﬁ?/,,:fﬁ)lélyf Py

He also admitted that defendants are coal mining coal from

the suit property since 1995.
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He said that it is incorrect that dcfendan-ts have. made
Painda Khan pond in the suit property. Self-stated that
defendants have concret»e/pavement the said pond. It is

correct that plaintiffs are in possession of the suit property

since less than thirty years. Self-stated that parties to the -

suit have exchanged the suit property.
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He also said that it is correct that suit property is not

ancestral.
. 4 .
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One Mujahid Khan was produced and examined as PW-03,
he deposed on oath in light and support of the stance of

plaintiffs as contained in the plaint. He produced his copy
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of CNIC which is Ex. PW-3/1. During cross examination he
Orakzal @

stated that suit property is not ancestral rather parties to the

suit have exchanged.
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‘He further stated in his cross examination that Painda Khan

pond had been there in the suit property since long.
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One Peer Gul son of Samand Gul ‘was produced and

examined as PW-04, he stated that he was preser‘it on
02.09.2023 in the police station as ljirgé member regérdirig
suit property. Today I have seen Ex. PW-1/1, wherein my
thumb impression has correctly been ménti.oned. During
cross examination he stated that it is correct that the
defendants have dig out the coal mine

_‘L.MJ'IJ((FJ‘UJ uf,:fﬁlglofrau»,

.One Hadi Khan son of Lajbar Khan was pr(‘)duced and
examine‘c:i as PW-05 i.c. plaintiff no. 01 himself appeared in
the witness box. He deposed on oath in light and support of
the stance as céntained in the plaint. During cross
examination he stated that it is correct that suit property is
in possession of defendants since decades.

..LL,.JQE{K{J‘&A c,;m.ﬂ//?,,fpmglgfc‘_w/),

He admitted that it is correct that they were not made party

in the casc Sunab Haji ete, because they are not owners.
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It is correct that one coal mine of defendants was successful

in the year 2008 in the suit propei‘ty.
wl;fl/nb/.l(‘{JL,L/)(VQLﬁ%fﬂﬂ{?l?u-‘-'2008l/{(€kla,cf§_£./n1

He said that it is also correct that no share was given to us

in the said coal mine.
_lﬁ?puf/ﬁéfu:‘zu':gf/hrfdifeuuodd

One Khayal Mar Khan son of Rehman was produced and
examined as PW-06 i.c. plaintiff no. 03 himsell ajppeared in
the witness box. He deposed on oath in liglwt and support of
the stance as contained in. the plaint. .'-I)uring - Cross
;’amination_ he stated that plaiﬁtil’fs have not mentioned in
the plaiﬁt that the suit property is ancestral. Self-stated that

the suit property has been exchanged.

b/f,’j:/‘)l,i«fkvfl.ﬂ/)}")l_9&:Jf1fﬁ)lg%f+guf}4fga;ﬁLj.flj,(_lff)

| et bl
WUHAMMAD JUNAID ALAM
Civil Judge / JM-U
Orakzai at Kataya

Also admitted that it is correct that defendants had been

mining coal from the suit property since 1995.

wu;?‘LJ/JI»”(Ju@LL 1 995JVufde’>;l,fl_pf¢:klufc"_u/;:«

It is correct that we have not annexed the family tree with

the plaint.
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It is correct that we have not mentioned the exchange of the

suit property in the plaint.
. _g..t/uﬁ/ ui'lj,&f;é_ﬁ/;'(,bl;f‘c.o/uf

It is correct that we have not measured the suit property.

Self-stated that suit property comprises of 10-15 jeerabs.
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In light of the above evidence produced by the
plaintiffs to prove the issues in hand, it has been nbticed
that although PWs deposed in ‘light and “support” of the
stance of plaintiffs as claimed in their plaint. However,
during cross examination all the PWs were contradi,cted in
material particulars. A brief of said contradictions is
mentioned as under;

As for as the possession of the suit property is
concerned, it is pertinent to mention here that PW-01
admitted in his cross.examination that the suit property is in
possession of defendanté. Furthermore, PW-02 also stated
in his cross examination that the suit property is in
possession of the defendants and they are ?n.in.ing coal since
1995 from the suit property. The PW-05, i.e. plaintiff no. 01

himself appeared in the witness box who also admitted that



in his cross examination that it is correct that the suit
property s in possession of defendants since long.

As for as, the stance that suit property is ancestral

property is concerned, it is pertinent to mention here that

p‘laintiﬂ?s have stated in their plaint that the suit pl'()pél‘ty 18
joint and un-partitioned ownership of the parties and
pvlai.ntiﬂ:‘s are entitled to their legal shares of three and half
jeerab in the suit proberty, however, when plaintiff’s
witnesses appeared in the witness box, they admitted in
their cross examination that the suit property is not
gncpstl*al, even PW-03 & PW-06 admitted, m thcncm%g
é)%ami_nation that the suit property is not amlestra_l,‘rather ti
was exchanged by the defendants.

As far as Painda Khan Pond is,‘corjcerned, itois

pertinent to mention here that PW-02 stated in his cross

examination that defendants have cemented the said pond.

PW-03, stated in his cross examination that Painda Khan

e
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pond does exist in the suit property since long.

As far as, exchange of suit property concerned, it is
pertincﬁt to mention here that plaintiffs have not mentioned
the fact in the plaint rather this fact had been concealed
from the court. PW-06, the plaintiff no. 03 and PW-03

Mujahid Khan stated in their cross examination that the suit
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property was not ancestral rather it was exchanged On .o}ne
pretext the plaintiffs claim it to be ancestral one and on the
other hand they admit that the suit proﬁerty had been
exchanged. Therefore, contradictions exist in the statements
of plaintiffs and their witﬁesses.

It 1s also worth mentioning here that p.]aintiffs had
alleged in their plaint that plaintiffs bélong to Qaum Mishti

while during cross examination PW-02 Muhammad Saleem

stated that plaintiffs belong to Qaum Ali Khel.

It is also worth mentioning here that plaintiffs al,leged

in their plaint that the suit property is joint/un-partitioned

and until now no private or official partition has been made.

However, on perusal of the statements of PWs it has been

noticed that all the PWs failed to utter a single word

regarding the abovementioned facts.

It is also worth mentioning here that plaintiffs in
addition to their stance alleged in the plaint also made
improvements by introducing new facts in their evidence
and.in this respect PW—O6 statéd- in his cross examination
that it 'is correct that they had not measured the suit
property, however, self-stated that the suit property

consisting upon 10-15 jeerab.
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In light of the above discussion, it has been noticed
that alil the PWs were contradicted in material particulars
and furthermore, plaintiffs failed to prove the issue in hand
thr()ugﬁ cogent, com}i,nc,ing and reliable evidence, hence
accordingly the issue is hereby decided in negative against

the plaintiffs and in favor of the defendants.

ISSUE NO.704

Whether defendant no. 01, 05 & 07 are owners in
possession of the suit property and are further mining
coal from the suit property sfnce 19957 OPD

Defendants have stated in their writt?_}j statcmcnt&lyt
néither ‘pa:rti,cs to the suit are relative inter se nor s‘uit
property 1S joint.ownership of the parties to the suit réther
suit pr(;perty is the sole ownership of the defendants. They
further stated that defendants spent huge money to dig out
coal mine. They i["u,rthbr stated that défen’dants have dig out

a dug well in the suit property as well. They further stated

that defendants are mining coal since 1995. To prove their

stance defendant no. 01 personally appeared as DW-01 in

the witness box and deposed in light and support of their

previous stance stated in the written statement. Neither -

worth mentioning contradiction was recorded in his cross

examination nor any new fact came before the court in the



same. This stance of the defendants has already been
| accepted by the plaintiffs during théir evidence.
In light of the above discussion, the evidence produced
R by defendant no. 01 to prove the issue in hand, it has been
noticed ‘that the DW has supported the stance of defendants
in his respective examination chief and in his cross
examination, while nothing contradictory or in rebuttal has
‘been brought on record by plaintiffs.
In light of the above discussion as defendant no. 01
succeeded to prove the,issue' in_hand through his cogent,
. lchrfvincing and rc—:ilia.ble eyidc—:nc.e and '[t‘urtherml(l)re nothing
inl rebuttal or contradictory has been brought on the record
by the opposite party during cross examination, hence issue
in hand is hereby decided in positive in favour of
defendants and against plaintiffs.

ISSUE NO. 01 -

Whether the plaintiffs have got a cause of action? QPP

—
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-~ In wake of issue wise findings above, the plaintiffs
have got no cause of action, hence issue in hand is hereby
decided in negative in favour of defendants and against
plaintiffs.

ISSUE NQ.04:

Whether plaintiffs are cntitlc'd to the decree as prayed
for? OPP
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In wake of the issue wise 'ﬁndingé above, plaintiffs are
not entitled to the decree as prayed for, hence issue in h.and
is hereby decided m negative in favour of defendants and
against plaintiffs.

Relief:

As per issued wise findings above the instant suit of
plaintiffs is hereby dismissed. No order as to costs. File be
consigned to thev record room after its necessary
completion, compilation and scanning.

Announced
19.04.2025

Muhammad Junaid Alam,
Judicial Magistrate-II,
Tehsil Courts Kalaya, Orakzai

CERTIFICATE

Certified that this judgment of mine consist upon fifteen
(15) pages. Each page has been read over, checked and signed
after making necessary correction therein.

Dated: 19.04.2025
A
Muhammad Junaid Alam,
Judicial Magistrate-I1,
Tehsil Courts Kalaya, Orakzai




