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Casc Title: Khayal Dar Shah and other Vs LLiaq Shah and others

IN THE COURT OF MUHAMMAD JUNAID ALAMl ‘,

CIVIL JUDGE-II, TEHSIL COURTS KALAYA ORAKZAI

Suit No.126/1 of 2022

ORIGINAL DATE OF INSTITUTION. ....... 05.09.2022

DATE OF DECISION OF THE SUTT.............10.11.2025

- KHAYAL DAR SHAH SON OF YANI SHAH, RESIDENT

OF QOM UTMAN KHEL, TAPPA BAZRAN KIIL,
VILLAGE KHULKI KHEL, TEHSIL. LOWER DISTRICT
" ORAKZAI AND 03 OTHERS. |

........... PLAINTIFFS

VERSUS

OraKze LLAIQ SHAH SON OF KAMEEN SHAH, RESIDENT OF
QOM UIMAN KHEL, TAPPA BAZRAN KHIEL,
VILLAGE KHULKI KHEL, TEHSIL LOWER, DISTRICT
ORAKZAI AMD 07 OTHERS.

......... DEFENDANTS

SUIT FOR DECLARATION-CUM-PERMNENT AND
MANDATORY INJUNCTION

Counsels for plaintiffs: Mr. Abid Ali Advocate
Counsel for defendants: Mr. Sana Ullah Khan Advocate

JUDGMENT -
10.11.2025

Vide this judgment the Court intends to dispose of suit
captioned above.
2. It is: a: su'itf from the plaintiff "against defcn_da_nts for

declaration, permanent and mandatory injunction.
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3. Brief facts of the case are that plaintiffs through instant suit
had St_ated that parties to the suit are cousins inter sc¢ and
descendants of oneiRés'o‘(z).l Kilan. P‘!arties to the suit are joint

: | L B g

- owners in possession of th¢ vacant plot measuring about 15-
20 Marlas at Khulki Khel, Orakzai, fully detailed in the
heédnote of the plaiht. Further stated that the suit bropczrl.y s
their ancestral property. Plaintiffs stated that they arc owners
of 1/34 'share of a house comprising of three rooms,
measufigg about 06-07 Marlas, which is in possession of .
déféndant no. 04 Sar Gul. Defendants have no right.to grab
thewhoie sﬁif property forcibly and take the pdssession and
raise construction on the same, while defendants are refusing
to partition the disputed share between the partics. |
Furthérrriore, many jirgas were convened between the parties

s 0“;:\\;3“ ?\fegarding vacant plot, wherein, partition have been made, but
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W e e defendants have refused the same. Defendants were asked
o -

time 'a.nd again to give the plaintiff their legal shares in the
suit. property, but fhcy refused, hence, the instant suit.

4.  After injéltitution of the suit the defendants were summoned,
accordingly defendant no. 01 & 02 appeared and submitied
theirwﬁtten statement with legal and factual objcctions,

_raised‘thercin. While defendant no. 03 to 06 placed and

proceeded ex-parte.
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~Out of controversies of the parties, as raised in their

rcspéctive pleadings, the then incumbent Court framed the
following iséues on 04.05.2023.

ISSUES:

. Whether plaintiffs have got cause of action? OPP

. Whether the suit plot measuring 15/20 Marla and suit
~house measuring 6/7 Marla, which is in possession of’

~ defendant no. 04 is joint ancestral property of the partics

~ to the suit and plaintiffs arc entitled for their 1/3™ share

through partition? OPP

. thtﬁcr the defendants inherited suit plot and suit

house from their father and arce owners in possession of
the suit property since the time of their father? OPD

. Whether plaintiffs are entitled to the decree as pmycd

for? OPP

Relief.

MUHAMMAD JUNAID ALAM
Civil 1 Judge | JM-HL
cm_as at Kalaya
7. Both the parties were directed to produce their evidinee.

- which they did ac'c{)rdingly. Plaintiffs produced as many as

fouf"((){i_i witnesses and thereafter, closed their evidence with
a note. Contrary to this the defendants produced threc (03)

witnesses and thereafier, closed their evidence with a note.

. Thereafter arguments of both the counsel for the parties were

heard‘.

. Counsezll‘ for the plaintiffs argued that parties to the suit arc

cousins inter se and descendants of one Rasool Khan. Partics
to the suit are joint owners in possession of the vacant plot

measuriflg about 15-20 Marlas at Khulki Khel, Orakzai, fuily



a5

detailed in the headnote of the plaint. Further argued that the
suit property is the ancestral property. He further adduced
stated that plaintiffs are owners of 1/3rd shares in the suit
house comprising of three rooms, measuring about 06- ()7
Marlas, which is in possession of dg‘fen.dant no. 04 Sar Gu L.
Defendam:s have no right to grab the suit‘property forcibly
and take the posscssi()ﬁ and raise construction on the same,
while .defendants are refusing to partition the disputed share
between the parties. He further argued that many jirgas were
convéné.d betV\-feen the parties regarding vacant plot, whé_rein, '
piaiﬁtiffé and defendant no.-Ol .had giveh statements, but
defendants have refused the same. Counsel for the plaintiffs
argue‘d that plaintiffs have succeeded to produce evidence in

light and support of their stance as stated in the plaint. Hence,.

the suit in hand may kindly be decreed.

NUHATIVAD
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. Lomrary to this learned counsel for the defendants atg,uéd‘ Just

ai at Kalaya
that the p_lainti‘ffs have got no cause of action. The suit of the
‘plainﬁffs is time barred. The suit of the plaintiffs is liable to
be dismissed due to mis-joinder and non—'joindcr of the
parties. Furthermore, stated that parties to the suit are
descendants of Rasool Khan. Defendants are owncrs in
posseésion of the suit plot since the time of their father and
the same is in possession of defendants. He further argued

that -plaintiffs have no concern with the same. He further



76

adduced that the dcfcndant ﬁo. 04 inhefited the suit house -
from his father, and since then he has been the owner,
possessors, and occupants of the property. The pléinti‘lt’[’s have
no CO”I’ICGI'III or connection with it and neither they are owners
nor possessors. Counsel for th¢ defendants argued that
defen_dénts have succeeded to pdeuce evidence in light and
support of their stance as stated in the written statement.
Hence, prayed that as plaintiffs have failed to prove their
case, hence the-.suit in hand may kindly be dismissed with
costs..:

In light“ of perusal of record, available evidence and valuable
assistancé of both the learned counsels for the parties the

issue wise findings of the court are as under.

ISSUE NO. 2: , N\UﬁN\ﬁ“ﬁDJ‘ﬁﬁ Jnt
\” LG
%rakzaia (alay?

Whether the suit plot measuring 15/20 Marla and suit
house measuring 6/7 Marla, which is in possession of
defendant no. 04 is joint ancestral property of the parties
to the suit and plaintiffs are entitled for their 1/3™ share
through partition? QPP

Burden of proof regarding this issue was on plaintiffs.
Plaintiffs in their plaint had stated that parties to the suit are
joint owners of the suit plot measuring about 15-20 Marla
alongwith suit house comprising of three rooms measuring
about 06-07 Marlas. To prove their stance plaintiffs produced

one Rab_ Nawaz Khan son of Nasrullah Khan as PW-01, who

pfodué"ed copy of his CNIC which is Ex. PW-2/1. He
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‘deposed on oath in light and support the stance of plaintiffs
as narrated in the. plaint. During cross examination he

deposed that it is correct that he is not the witness of the suit

property regarding that whom is the owner.
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- PW-02 is the statement of Niaz Mast son of Zar Mast, who
produced his CNIC, which is Ex. PW-2/1. He stated in light
and support of the stance of plaintiffs as narrated in the
plaint. .During cross examination he admitted that he
convened.a jirga pertaining to suit house consists of 06-07
Marlas between Liaq Khan (defendant no. 01) and Zari Bat
Khan, wherein defendants had pledged/taken an oath on Holy
Quréﬁ in tﬁe :presen-ce of two Witnessés befbre Zari Bat Khan
regarding the suit house. Upon the same an amount of Rs.
2,50,000/- (Rupees two lac and fifty thousand only) was paid
to Zari Bat Khan. It is correct that after administration of
Holy Q{lran and payment of said amount the Zari Bat Khan

handed over the possession of the suit house to defendants.

L‘JU-‘.’J:(SJJ'L(’:I"G; LL‘K-G&{JZKJ/7—GU$g-}fl.écjl;czd/)ul aIUL‘ﬂ
-2/ 615 L'JG'&"J:UJJ%’JJ' ¥ 194 'l’gd/lbu'f l?krut /. ul/‘;%lll,u/ j?c)lﬂ-é’.,z: :

L,CJI:’.«"?!FEEALUGQUJJMLﬁbl?u}lul;f%aw:

[t 1s also correct that no dispute over the suit house.
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It is also correct that he is the not witness regarding the suit
property that he is the real owner.
,%JJIUKJ;I[&LLJJ)I?@u:f‘a..::/ﬂ:,
PW-03, 1s the statement of Maroof Khan son of Abdul
Khalig. He stated that he held a jirga between the parties. Fle.

stated that according to local customs and tradition both the

parties were administered with the special oath.

naRZ

MU H b2 S 2L AM
- Civil Judge ! Jm-it
. Orakzai at Kalaya
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He produced his CNIC which is Ex. PW-3/1. Moreover, he
deposed in favor of plaintiffs as narrated in the plaint. During

cross examination he stated that he did not know that

| Whether:j jirga was conducted between Zari Bat Khan and

Liaq Shah (defendant no.01).
_$.|MIZU$L£J’UJ,’UU&JJJI‘LJH&.:/&

PW-04, Karim Shah son of Lal Dar Shah. He stated in his

examination in chief that Rasool Khan had four sons namely -

Zameen 'Shah, Kameen Shah, Rasool Shah and Yani Shah.
He further stated that jirgas were conducted between the

parties in the year of 2016 & 2022, copies of which are Ex.
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PW-4/1 & Ex. PW-4/2 réspectively. He also produced
special power of attorney which is Ex. PW-4/3. During cross
examination he stated that one Sar Gul had sold the suit

house to Zari Bat Khan.

..ti.l/.:},) /(KL /7-6403»::4611'2..‘; yd ,J/ T

He further stated that the housc of Sar Gul 1s presently lying
vacant and the predecessor of the parties namely Rasool
Khan had partitioned the suit property among his legal heirs.

E _?J:lglg(; ufl.&u!_f:z,'__u’_uwn_{_lgdl;?luKéKJ" Ve

He further stated in his cross examination that when he was
going abroad, at that time Sar Gul was residing in the suit

house.

MUK
Judge
-UhjufdfMuK*J/UQJdeJ/ufS;\,‘yza‘\ at Kalay?d

He stétéd that he exchanged pfopcrty with one Zameen Shah
and gét a house near the vacant plot. It is éorre'ct that one
Zaniggf;nl Shah has not been produced as witness. It is correct’
that there is no document or deed of the aforementioned
exchange.

Sezng e VS oSl de LS be AL tis S,
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In .light ~0‘1’ the above evidéncé,produced kby the plainti‘i'ﬁ[:‘s‘ to
prove the issue in hand, it has been noticed that althouch
PWs deposed in light and support of the stance of plaintiffs
as stated in their plaint. However, during cross examination
all'the PWs were contradicted in material particulars and

negated the stance of the plaintiffs. A brief of said

contradictions and negations is mentioned as under;

1]

1 AN
vt Judge

As for as the identification of ownership of the M5t \
Q;akza\a

property is conccr.ncd, it is noted that PW-01 stated in his
Cross ex.amin'ation that he is thé not witness of the ownership
of ,thé suit property while PW-02 also stated that he did not
knov\;!a_lboﬁtvthe ownership of the suit propefty. It 1s pertinent
to nﬁé;lltion here that when the plaintiff’s witnesses do not
suppo,rt'the plaintiff’s version regarding ownership the suit
prbperly, the plaintiffs fail o establish the basic ‘fgcts of the
cIéiin; [t is also noted that plaintiffs own witnesses deny
1<nowiedge about ownership the suit property.

As fof as, the possession of .thc suit house is'conccrncd, it
1S notgd ‘fhat PW-02 is the jirgé member, who previously
coridﬁcted Jirga between the parties. He stated in his cross
examination that he conducted jirga between Zari Bat Khan
and Liaq Shah (defendant no. 01) pertaining to suit housec,
wherein, defendants had ‘pledged/taken an oath on lloly

Quran in the presence of two witnesses before Zari Bat Khan
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regarding the suit hou'se..Upon the same an amount of Rs.
2,50,000/— (Rupees two lac and fifty thousand only) was paid
to Zari Bat Khan. It is correct that after administration of
Holy Quran and payment of said ambunt the Zari Bat Khan
" handed over the possession of th;: suit house to defendants.
As PW-04 stated in his cross examination that it is correct

- that Sar Gul has sold the suit house to Zari Bat Khan.

ut;c:é.dué_ﬂ-'u Lu.u:/" -tEngKJ /7—6L'JK»U.‘:'LZ:UB:461JMC}/ULL,,¢’
) lJlJ(UUu'-D:dJJé'.}JJl};JLg{U”/'(ﬁl;gUl;UVGJ/,,ULD/G:‘L’JE’;‘ELJ:
_LfJf?,h}'fﬁ'&kALUGcszJp!Lﬁlﬁlﬁjjjlulﬁf‘;,u’JJg

PW-04. also deposed in his cross examination that Sar Gul

AU
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(defendant) was residing in the suit house, which consist 0'{;\?\, L0 S
L AR ™

-
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06-07 Marlas. . G

Bkt ol ) 07-06

PW-01 also deposed in his cross examination that it is correct
that the suit house is in possession of defendant no. 01 Liaq

" Shah.

e EBLRIY sl 18 sy

In given circumstances, upon perusal of the PWs statements
and their admission lead this court that “in local custom,

possession based on spectal oath is considered a strong

Lo DA A0 35
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traditional proof. The pllaint:iff’s witness conﬁrmiﬁg this
phenomenon which gives credibility to the d‘efendam-'s’
possession and ownership of th¢ suit house. It is also w{)rth
mentioning here that the .pamition claim is misconceived
regarding the suit house, because the suit house no longer
exists in joint possession.

As for as suit plot is concerned, it is noted that plaintifls

stated in their plaint that the suit plot is the joint ownerships

Of part1es to the suit and has been lying vacant since the time
of their fo1‘efathers. When PW-04, appeared before the court
stated invhis cross examination that plaintiffs have exchanged
the property with Zameen Shah and got a house near thc
vacant plot. Similarly, PW-03 appeared before the court and

stated. in his cross examination that the agreement deed dated

17.1 1.2016 has cdrrectly been -thumb impressed by the

defendant no.01 Liaq Shah. As per agreement deed dated

17.11.2026 reveals that the suit plot is joint property of

parties to the suit. "
~ [UNAID ALAT
MUHAMMAD J o 1 SNl

o . - «’ - . ' ‘L
2 s L e NS I e sy 5 LT s f d17.1 1.20‘%@’;@;’?3& Kalay®:

He further stated in his cross examination that it is correct
that Jirgé members had given me additional property in the
partition, being elder and he further admitted that the suit plot

remained joint.
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, .DW—OZ,' 'S.(ar‘Wali Shah son of Gul Bat Khan was appearecl_ '
<.bef0re th¢ court, who stated in light and support,of the stance

as :ﬂarréted in the written statement. During examination he
stated in his cross examination that Liaq Shah is not the sole
owner of the suit plot.

_q_ujll;(lgnl‘/'alldfpu‘alkfc‘-ww,g

‘I-Ie further“sitat,ed in his cross examination that the house of

Sar Gul-is constructed on the joint property.

MUHATVIAD JUNAID ALAM

Civil Judge / JM-

-4"—/“;-( "/" (f u(f(gf /f &2 iPpakzal at Kalaya

‘ DW—OS,. is thL statement of Sar Gul, who stated in his
examination in bhief that the suit plot is joint ownerships of
the parties to the sult During cross examination he admitted
that the plot is joint ownership of the parties to thg suit.

;q.,uf‘} i (j UJ;Iq_/ )'y..b!k

In lightv of the above findings the plainti‘iffs have partially
succeéded to prove the issue in hand to the extent of suit-pl()t
through. cogeﬁt, convincing and confidence inspiring
evidence, while to the extent of suit hvouvse the same is not
proved, hence, accqrdingly the issue in hand is hereby
7 pvartially decided in posi-tive in favour of the plaintiffs.

ISSUE NO. 04:

M /

TT T



Khan namely Zari Bat Khan have constructed a house, it-was

/29

Whether the defendants inherited suit plot and suit house
from their father and arc owners in possession of the suit
property since the time of their father? OPD:

Burden of proof regarding this issue was on defendants. The
defendants in their written statement had asserted that parties
to the suit are descendants of one Rasool Khan. Defendants

are owners in possession of the suit plot since the time of his

- father. To prove their stance defendant no. 01 himself

appeared in the witness box as DW-01 and stated on oath that
in light and support of the issue in hand. During cross

examination he deposed that one of the legal heir of Rasool

exchanged with plaintiffs.

. N
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He furfher stated in his cross examination that it is correct
, that Jlrga members had givcn me additional propérty in the
part»i‘tion;f being elder and he furfher admitted that the suit
plot remained joint..

-§.yﬂ,14/}f;-‘/¢tg-13g;.§dwJﬁé}ﬂz’.uu/fz

DW-02, Yar Wali Shah son of Gul Bat Khan was appeared
before the court, who stated in light and support of the stance

as narrated in the written statement. During examination he



‘the parties to the suit. During cross examination he admitted

14

stated in his cross examination that Liaq Shah is not the sole
owner of the suit plot.

e
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He further stated in his cross examination that the housc of
Sar Gul is constructed on the joint property.

g F SIS S,

DW—O3, is the statement of Sar Gul, who stated in his

examination in chief that the suit plot is joint ownerships of

that the plot is joint ownership of the parties to the suit.
© HAMMAD JUNAID ALAMY
L Civil Judge [ JNH

-q_u‘.‘.";ll_;'(fifjﬂulc"_f}'}qgakzai at Kalaya

In Iight of the above evidence pro‘d'uce'd‘ by the defendants to
prove the issue in hand, it has been noticed that although
DWs ,debosed in light and support of the stance of defendants
as stated in their written statement. I~-I()Weve1', during cross
cxamination all the DWs were contradicted in matenal
particulars and negated the stance of the defendants to the
extent of the piot. A brief of said contradictions and
negaﬁans is mentioned as under;

|
As for as suit plot is concerned, it is noted that DW-03 |
stated in his examination in chief "as well as cross |
i’
]
‘I
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examination that the suit plot is joint ownership of the parties
to the sui.

-c;_ut‘fgb/l/:"ﬁ'&bulﬁjﬂbl%f}y&%g

DW-02 also stated in his cross examination that the suit plot
is joint ownership of the parties to the suit.

DW-01, 'who 1S aiso defendant no. 01 himself stated in his
- Cross examinatibn that partition has been médc between the
pa_rti'es to the suit while the vsuit plot remained joint
ownership of the parties.

Mg b (Pl G SR AP AL P S ey

The DW’S admiss,ion strongly strengthens the plaintiff’s case
and significantly weakens the defendant’s defence regarding
‘the suit plot.

In light-of-What has been discussed above as defendants
failed to prove the issue inlhand through cogent, convincing
| and reliable evidence, hence accordingly the issue(in hand 13

partially decided in negative to the extent of said plot.

: : MISHATAD JUNAID ALAT
ISSUE NO. 1 » Civil Judge / JM-iI

Orakzai at Kalaya

Whether plaintiffs have got a cause of action? QPP
In wake of issue wise findings above, the plaintiffs have got

a cause of action to the extent of said plot only, hence
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accordingly the issues in hand is partially decided in positive

in favor of lplaintiffs and against the defendants.

ISSUE NO.5:

Whether plaintiffs are entitled to the decree as prayed
for? OPP

In wake of the issue wise findings above, plaintills arc

entitled to the partial preliminary decree to the exteni of

partition of suit plot only, as prayed for, hence accordingly

the issue in hand is hereby decided in positive in favour of .

plaint;i.ffs to that extent and against the defendéﬁts.

In nutshell of the detailed discussion upon various issucs, the
suit of plaintiffs is hereby preliminary decreed to the extent
of parﬁtion of the suit plot comprising of 15-20 Marlas while
rema{ning pray to the extent of suit house is dismissed. No
order‘aé to costs.

Filé ‘be consigned to record room after its necessary
completioh. |

Annoiméed.
10.11.2025

- Muhammad Junaid Alam,
Civil Judge-1I,
Tehsil Courts Kalaya, Orakzai
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CERTIFICATE

Certified that this judgment consists of seventeen (17)

pages. Each page has been read over, checked and signed

after making necessary correction therein.

Dated: 10.11.2025

Muhammad Junaid Alam,
Civil Judge-11,
Tehsil Courts Kalaya, Orakvai
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