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IN THE COURT OF MUHAMMAD JUNAID ALAM
CIVIL JUDGE-II, TEHSIL COURTS KALAYA ORAKZAI

Suit No.63/1 of 2021

-ORIGINAL DATE OF INSTITUTION. .......09.02.2021
DATE OF TRANSFER IN. e 12.10.2024

- DATE OF DECISION OF THE SUIT..............27.10.2025

FAYAZ KHAN SON OF ALI MAJAN, RESIDENT OF
QOM :MANI KHEL, TAPA SABZI KHEL, SATAR
SAAM DISTRICT ORAKZAI AND 01 OTHER

................ PLAINTIFFS
VERSUS _
GHULAM HASSAN SON OF SAID JAFTAR,
RESIDENT OF PERRA KURAIZ, TEHSIL & DISTRICT
- ORAKZAI

......... DEFENDANT

SUIT __FOR _ DECLARATION, PERMENENT
INJUCTION, SPECIFIC PERFORMANCE AND
RECOVERY AN AMOUNT OF RS: 2- CRORE AND
TWENTY LACS AND RS- 40 LACS AS PENALTY
AMOUNT.

Counsel for plaintiffs: Insaf Ali Advocate
Counsel for defendant: Abid Ali Advocate

JUDGMENT | (INAID ACAW
} UHAMMAD 2“5 a
27.10.2025 M C-N-,\.;u?mi\;wa

Oral‘{za, 5%
Vide ‘Lh1§ judgment the Court intends to dispose of suit

captioned above.
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It is a suit from the plalmlffs égai_nst defendant for
declardtion, permanent injunction, specific _pér‘férmance and
recovery of Rs-2,20,00,000/- (Rupees two crores twenty
lécs) és their shafe and Rs-40,00,000/- (Rupées forty lacs)
as pehalty since 01.10.2003 per year.

Brief »facts of the case as narrated in the plaint are, that
parties to the suit were partners, and both the plaintiffs and
the defgndént, as pantners, made the deal and purchased two
coal mines. That an agreement deed dated 22.11.2003 was
séribed between parties to suit and with another party on
some tcrms& conditions, which postulate that the share in
the mine will not be sold out without the permission/consent
of parties fo the suit as well as other partners. Out the same
was sold by defendant without the permission/consent of
plaimiffs-. That defendant and other partners started the coal

mine against the consent of plaintiffs, despite the fact that

the pléintiffs, defendants, and other partners spent a large 5
o R
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amount of money and made the mine SLlcccssfu‘anHAC\,\_‘\‘\j,\\ 092 Srayd
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Meanwhile, defendant started again on the coal mine and

promised one and half anna (1) to plaintiffs. However,

after lapse of seven years defendant refused to settle the
matter Wi};h the plaintiffs. The defendant has taken contract
of the management and administration of all- the work.

According to the terms and condition of agreement deed,
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that the share of both mincs Sl;;ll not be sold without the
permission and consent of al"l, fQUI‘ partners. But it was sold
without the consent/permissiA()n of plaintiffs. Therefore, Rs-
02 crores 20 lacs and>Rs-4() lacs penalty since 01.10.2003
per yeaf are still_ outstanding against him. Defendant was
time and again requested to péy the legal shares of plaintiffs
but he refused, hence the instant suit.

After institution of the suit the defendant was summoned,
who accordingly appeared and submitted his written
statement with legal and factual objections, raised therein.
Out of ".con‘troversie's of the parties, as raised in their
respectivgpleadings, this Court framed the following issues

on 30.07.2022.

‘ e o D O Tt S
. Whether plaintiffs have got cause of action? QPP WP 0P e
p g \)\‘\-b‘ ‘\1\ AL 31_\
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. Whether the suit of plaintiffs is within time? OPP ot

. Whether this court has got jurisdiction to entertain the

suit of plaintiffs? OPD

. Whether suit of plaintiffs is hit by res-judicata? OPD
. Whether suit of plaintiffs is bad due to non-joinder and

mis-joinder of the parties? OPD

- Whether plaintiffs are estopped to sue? OPD

. Whether defendant sold shares in the jointly owned

coal mine in violation of agrecement dated 22.11.2003?

orp

. Whether plaintiffs are entitled to the recovery of Rs. 02

crores 20 lacs as their share and Rs. 40 lacs as penalty

since 01.10.2003 per year? OPP



9. Whether plaintiffs have "a‘lﬁr"eady sold their shares
through agreement dated 24.07.2004? OPD
10.Whether plaintiffs are entitled to the decree as prayed
for? OPP
Relief.

- Both the parties were directed to produce their evidence,
which they did accordingly. Plaintiffs produced as many as
four witnesses including their self as PW-01 & PW-04 and
thereafter closed their evidence with a note. Contrary to this

the defendant produced as many as two witnesses including

himself as DW-02 and thereafter closed his evidence with a

FOR
note. 3 oo 1 N
AR _.ﬁ‘:\ %) 3% a\ax

Thereafter arguments were heard. Learned counsel for the ore¥

plaintiffsub'pen‘ed the case and argued» that that parties to the
suit V&ére partners, and both the plaintiffs and the defendant,
as partners, made the deal and purchased two coal mines.
That a‘nx agreement deed dated 22.11.2003 was scribed
'betweve.n parties to suit and with another party on some
terms & conditions, which postulate that the share in the
mine "will not be soid out without the permission/consent of

parties to the suit as well as other partners. Out the same

was sold by defendant without the permission/consent of

plaintiffs. That defendant and other partners started the coal
mine against the consent of plaintiffs, despitc the fact that

the plaintiffs, defendants, and other partners spent a large
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amount of money and ‘made the mine successful.
Meanwhile, defendant started again on the coal mine and

promised one and half anna (L) to plaintiffs. However,

after lapse of seven years defendant refused to settle the
matter with the plaintiffs. The defendant has taken contract
of the management and administration of all the work.
According to the terms and condition of agreement deed,
that the share of both mines shall not be sold without the
permission and consent of all four partners. But it was sold
without the consent/permission of plaintiffs. Therefore, Rs-
02 crore‘s 20 lacs and Rs-40 lacs penalty since 01.10.2003
per year‘ are still outstanding against him. He further
adduced that the plaintiffs have succeeded to prove their
stance Fhfbugh their' evidence and furthermore nothing in
rebuttal or contradictory is available on the record. Hence

prayedthat the suit in hand may kindly be decreed in favour

of plaintiffs and against the defendants for the relief as

claimed for. Sy
\g r l 9("!;‘“? H\‘r)‘,‘ L]
Contrdry to this learned counsel for the defendants dlgjucd W bc“’ N N
WY

that the plaintiffs had not approached this court with clean
hands. He further adduced that plaintiffs have filed a false
and baseiéss suit against the defendant with the intention to
grab ﬁlbney from them. He further added that plaintiffs

are demanding profit on the share which they had already
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sold, in the year 2004, He further added that the sale
agreémént (transaction of sale) took place in the presence of
Witness‘jcson the date 24.07.2004. He stated that plaintiffs
have badly failed to prove their case through cogent,
convincing and reliable evidence while on thg other hand
the defendant succeeded to produce evidence in light and
support of his stance stated in the written statemem‘. Hence,
prayed thétt as plaintiffs have failed to prove their case,
hence the suit in hand may kindly be dismissed with costs.
On perusal of record, available evidence and assistancg of

it

both the learned counsels for the parties the issue wise

'ﬁndings of the court are as under. AT
ISSUE NO. 03, 04 & 06: , e a,-a.?{:'::\'-\"‘l':‘é\ge\‘}\i\a\}3
' ' Cravzat 2

Whether this court has got jurisdiction to entertain the
suit of plaintiffs? OPD

Whether suit of plaintiffs is hit by res-judicata? oPD
Whe:thcr plaintiffs are estopped to sue? OPD

All these issues are purely legal in nature. are duly
interlinked, hence, taken together for discussion. Burden of
proof regarding these issues was on defendant. Defendant
has alleged in his written statement that this court has got
no jurisdiction to entertain the instant suit, suit of plaintiff is
hit res-judicata and the suit is bad for non-joinder and mis-
joindebr, (“wathe .parties and plaintiffs are estopped to suc by

their own conduct. To prove his stance defendant produced
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two DWs. In given circu.lﬁsta;n‘céé perusal of the record and
statements of all the DWS would reveal that none of the
DWs uttered a single word regardiﬁg the issues in hand and
no relevant record has been put before the court and thus
deviatéd from the stance of defendant alleged in the written
statemént.

In light of what has been discussed above, as defendant
miserably failed to prove issue no.03, 04 & 06 through their
cogent, reliable and convincing evidence, hence, the

aforementioned issues are hereby decided in negative

against defendant and in favour of plaintiffs.

ISSUE NO. 02:

N ~\\A\‘ '
v ‘,;“\;\ -
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Whether the suit of plaintiffs is within time? OPP "o
Burden of proof this issue was on plaintiffs. Per averments

of plaint, there was a dispute between the parties since the
year 2003, upon the same several verbal jirgas have been
held. .Record reveals that the suit of the plaintiffs is badly
time 'bépred and not within time. As, PW-01 stated in his

cross examination that”

PASEN LS VAT T UM Fe-2003 ek e oz

MHB S e 1p LS 21l fS s gt nL

The suit in hand was filed on 09.02.2021, while the dispute

arose between the parties in the year 2003. And since then
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“the plamuffs have never dpplOdCth any forum fol dispute
resolutiop in the Erstwhile FATA. Hence, suit of plaintiffs
is held to be badly ﬁ,me barred. Even more, all Federal and
Provim:ial Laws stood extended to the Newly Merged
Districts in the year 2018. Hence, issue in hand is decided
in negative against of piaintiffs.

ISSUE NO. 05:

- Whether suit of plaintiffs is bad due to non-joinder and

mis-joinder of the parties? OPD

Burden of proof regarding this issue was on defendant.
_Defer}daﬁ has stated in his written statement that the suit of
the plaintiffs is bad for non-joinder and mis-joinder of the
partieﬁ.‘ | As all the parties which are necessary to be
ilﬁpleaded in the _iﬁstant suit are not correctly arrayed in the
plaint.Record shows that plaintiff no. 01 appeared in the
witness box as PW-01, he stated in his cross exanﬁnation

that that it is correct that we have not filed any suit against

lease holder. It is correct that the lease holder of that area is

Awan Ali. <5
SN
'N\)\AP‘C\Q\‘ 43

_f.lrrgf/..aﬂéf//)n/é_r’fa._/u ore¥

It is pertinent to mention here that the said lease

holder is the necessary party in the instant suit, but plaintifts
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- failed tb,implead him, heﬁéé’,_iﬁéaiissue in hand is decided in
negative against the plaintiffs.

ISSUE NO.7 & 8: -

Whether defendant sold shares in the jointly owned coal
minc in violation of agreement dated 22.11.2003. OPP

Whether plaintiffs arc entitled to the recovery of Rs. 02

crores and 20 lacs as their share and Rs. 40 lacs as

penalty since 01.10.2003 per year. OPP

aho v
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Both these issues are interlinked, hence, taken together\\*{_‘é? C’N\;\«ﬁ‘ at
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'discussipp. Burden of these issues were on plaintiffs.
Plaintiffs in their plaint had stated that both parties to the
suit _Wére partners, who made the deal and purchased two
coal mines. That an agreement deed dated 22.11.2003 was
scribéd betweén parties to suit and also another party on
some t‘er‘ms and conditions. To prove their stance plaintiff
hlo‘. Ol, himself appeared and déposed as PW-01, who
producc-“:dbopy of his CNIC which is Ex. P‘W-l/l. He
supported his stance as narrated in the plaint. During cross
\exami‘nation he deposed that it is correct that I had not
mentionéd the number of coal mine in my statement.

.%guﬁ()/)%/)/(JLJ!JUQQJL.U:J{_M»,

He further stated that it is correct that we have not filed any

suit against lease holder. It is correct that the lease holder of

that area is Awan Ali. It is correct that I have not produced



10

any deed that shows that thclcasc holder Awan Ali gave us |
plAace' for coal minq It is also correct that I had not
mentioned the number and namé of mine in the plaint. It is
a*lso: -'C(.;I'rect that all the mine numbers and names are
available in Dawali. Self-stated that the number assigned to

the alleged coal mine i1s 04.

4 »uf’.!'r/, 7 s LAl q.u;:,_c;._l_fu.‘.‘; gﬁéf/'/ﬂn AL S ezriry
/JL&UQﬂ(jiu_/gfq_u»,_nd,.gé.LJLJ’LJ‘um.fq_J
,f%ﬁ)l_‘gmrrb’l /. LJ l.(ﬁut NIAg ‘L.:./ucﬁ :;4‘-.‘,)35/ r’ltéuf "

t
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It is correct that we do not have the labour attendance and
account register related to the mine. =73
N\U“"’"N“\H‘L ige |4
C.\\J“ix J\\Fl;t‘{(‘a\‘aya
_:_4_(,}.'.‘/ )R.JVCG._,L;@ o }‘LLI;’[_J W 1l;(_Jln.r sy '
It is coirrect that no written document or record was taken
between us regarding the filing of plaint since 2003,
however, verbal jirgas were held. It is also correct that I did

not produce any witnesses regarding those alleged jirgas.

Z(}LJ;JIWU?’»;‘:/.}J/K(:U/U}DGI:¢,2003quL.thq.o/u:

_'l_/u‘.'."’ Jﬁpl)’ i :.—J._.Iiéuf V4 (éld_uff 9:/1:,_w2_..w£

PW-02 was produced-and examined as one Zulfigar Ali son

Riaz Khan, who deposed on oath in light and support of the
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stance of plaintiffs. He produced copy of his CNIC, which
is Ex. PW-2/1. During cross examination he stated that no

Jirga decision has made between the parties. Self-stated that

- the defendant did not appear on the appointed date for the

jirga.

LT A S22 sn o sbn P Moa o (S A Sl A jo

PW-03 was produced and examined as one Mazhar Ali son
of Asmat Ali, who deposed on oath in light and support of
the stance of plaintiffs. He produced copy of his CNIC,

Which 1s Ex PW-3/1. He was the mediator of a previous

jirga which was appointed between the parties. During

cross examination he stated that it is correct that we did not
make any decision. The plaintiff has filed a claim of
approximately nine lacs rupees. Self-stated that 1 do not

have exact information, but a suit has been filed in court.

g éﬂﬁiﬂ-;._t{dh(ﬁmg Y I PN APAIE Ry AP
_§,§(df sy c‘...’u.:al.}”

PW-04 was Fayaz Ali, the plaintiff no.l hi_msel‘f appeared
and deposed as PW-04, who produced the deed of penalty
amount and copy of his CNIC which are Ex. PW-4/1 & Fix.
PW-4/2 }éspectivel,y. He stated on oath in light and support
éf his’ ‘starice as narrated in the plaint. During cross

examination he deposed that it is correct that in the deed,

Xy TR
O\J\ c.‘\i{\ .-L:A.‘ ’&R\.
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Ex. PW-4/1, Kamal Khan, Warkhameen Ali, Abrar
Hussain, and Mir Hassan have not been produced as

witnesses.

\(f:‘:n'fl)éa)/fl"di)ﬁj.’rd‘ "I:;’J)'UI;JK(J:EX. PW—4/1 fc"_uu,

it is correct that mine number is not available. Se]f—stated
that fhe élleged coal mine is known as Gulab Hussain mine
and mine number two.

P e b L SN S P 127 RS o
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It is correct that 1 did not produce the alleged mine’s

expense register, material register, etc.

=T
AaD JUNAID ALA
Mumg'r\‘ii;i\\ludcge [IRLEL

| -w&fuﬁidﬁyj:}%uwcﬁwwﬂ L.‘g::‘vjl-i_.uffg.un,()rakzai at Kalaya

1 do not have any written document, showing that I am
demanding thirty lacs rupees annually.

_unyj.ﬁz;;1ﬂ30;11l/utf IRy, /- Jf :.cl,.J J IJ.&(_. A

In ligfif'of the‘a"bt)ve evidence produced by the plaintiffs to
prove the issue in hand, it has been noticed that although
PWs deposed in light and support of the stance of plaintiffs
~as stated" in their plaint. However, during cross examination

all the PWs were contradicted in material particulars and
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negated ,4 the. ‘stance of the bléintiffs. A brief of said
contradictions and negations is mentioned as under;

As for as the alleged/disputed coal mine is concerned, it is
pertinent to mention here that PW-01, the plaintiff no. 02 in
his self—stélted statement stated that the alleged mine number
18 O4A while PW-04, the plaintiff no. 01 appeared and
deposed in his cross examination that the alleged/disputed
éoal 1ﬁi;16 number is 02.

PW-02 Lo 04 AL fsry Lo 2l fohst ntss# iz PW-01,
-¢-02 AA LS o i S (‘_g{ Lok

As for as the Registers of accounts and attendance of labors
and other material of alleged coal mine are concerned, it 1s
noted tﬁat PW-01 in his cross examination admitted that it
is correct that the one Awan Ali is the lease holder of the
said area. It is correct that we have not produced any
document showing that Awan Ali had given us land for the
coal mine. He also admitted that it is correct that we do not
have the labor attendance and account register related to the
mine. While PW-04 also admitted the fact that I do not have
the é)gpéﬁditure register or the material register of the

alleged mine.
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PW-03 stated in his examination in chief that he was
mediator between parties to the suit, whereas, PW-02
Zulﬁqar.was from plaintiffs side while Muhammad Alam
was from defendant’s side. But when the PW-03 cross
examined he stated in contradiction that we have not
convened the jirga between the parties. Further stated it is
also corr;ct that plaintiffs claimed for Rs. 09 lacs. It is
pertinent to mention here that the mentioned PW is the

plaintiff’s witness, but he does not know what the plaintiff

faSL)

] Aﬁﬁ
Civil Judye / JM-i

' . .. aj at Kalaya
Furthermore, PW-02, is the Munshi/Clerk of plaintiffs, buPrars®! atfae

has claimed. UL

L

he has'“n'ot brought any evidence on the record. Moreover,
PW—O4: the plaintiff no. 01 himself stated in his cross
examination that the witnesses and party of the document
Ex. PW~4/1 have not been vmade party to the suit nor
produced for evidence, thus it creates serious legal and
evidentiér& defects on behalf of plaintiffs which weakens or
nullif}}’ the plaintiff’s case. Needless to mentioned here that
the 'docurtheht Ex. PW-4/1 remains unproved, thercfore,

adverse inference arises. Also, PW-01 stated in his cross



examination that several' V(:rbdljugas have been conducted
between parties to suit, but on record there are no witnesses
regarding such alleged jirgas. It shows that there is no
written agreerﬁent or documentary proof, the claim rests
solely on A‘oral assertion, which carry weak Weight in civil
proceedings unless credibly proved through witnesses.

In light of the above findings, the plaintiffs have failed to
prove fhe issue in hand through cogent convincing and
confidence inspiring evidence, hence, accordingly the issue
in hand is hereby decided in negative againSt the plaintiffs
and m favour of defendant.

ISSUE NO. 9:

pO e
1 \\S\U\‘\ ng::x:\ 3y L‘x(_-i*(:}a‘ \Aa\a\] 2
2

Whether plaintiffs have alrcady sold their shareso®
through agreement date 24.07.2004? OPD

The defendant in his written statement has alleged that
plaintiffs Aare demanding profit on the portion, which they
have already sold, in the year 2004. He further stated that
thé sale agreement (transaction of sale) took place in the
presehce of witnesses on the daté 24.07.2004. To prove his
stance defendant produced as many as two witnesses
incl‘udiAr‘lg himself.

Khan. Muhammad appeared before the court and deposed as
DWJ)I;VVhO deposed on oath in light and support of the
stance lof’ defendant as stated in the written statement.

During cross examination he stated that he does not know
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that plaintiffs had joint business with the defendant. But he
knows that pl_aintiff Fayaz Al had share with Kamal
Hussain, and later on Fayaz Ali sold his share which was

purchased by Fazal Abbas.

Jlfu:}dlfé:ﬁ_w/l..ufff}'ilré.‘kkiu”rlﬁg&u}gfg.JH‘é
YL Ly Sl poo Sl LE PSR

When DW-02, the defendant himself appeared before the
Court and stated in his cross examination that after the year
2004, the plaintiff Fayaz Ali was no longer his partner.

S F A PYt L2004

Also, defendant stated in his cross examination that plaintiff

Fayaz Ali sold his share to Fazal Abbas. >
) ZETAAL) TN AID ALAM
Civit Judge J It

BYessf ol e JOL Skl Kataya
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Needless to mention here that plaintiff Fayaz Ali sold their
shares ;}ide Ex. DW-1/1 in the year 2004. It is also pertinent
to mention here that plaintiffs neither arrayed the co-owners
of the alleged coal mine nor arrayed the name of purchaser.
_J'/LI:L&].JLJQU'l’LIJJ/‘J:(;u-&d;‘)Lu_l{A
In light of what has been discussed above, as defendant

succeeded to prove the issue in hand through cogent,

convincing and reliable evidence, hence accordingly the
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- issue in hand is hereby ‘decided in positive irllrfavour of

defendant and against the plaintiffs.

ISSUE NO. 1

Whether plaintiffs have got causc of action? OPP

In w*al;e of issue wise findings above, the plaintiffs have got
no cause of action, as he had sold his share in the mine,
while this fact was conceded by them, hence, accordingly
the 1ssuc in hand is hereby decided in negative against the

plaihti’i;fs and in favour of defendant.

ISSUE NO.10:

Whether plaintiffs are cntitled to the decree as prayed
for? OPP '

In wake of my issue wise findings above, have badly failed

to- prove their case and have also made concealment of

facts, therefore, plaintiffs are not entitled to the decree as
prayed for, hence accordingly the issue in hand is hereby
decided in negative against the plaintiffs and in favour of
defendant.

As nutshell of my detailed discussion upon various issucs,
the suit '.0'%f plaintiffs is hereby dismissed with cost of Rs.
2000/—Pper'date of appearance. File be consigned to record
roonﬁ after its necessary completion.

Announced.
27.10.2025 I

Muhammad Junaid Alam,
Civil Judge -II,
Tehsil Courts Kalaya, Orakzai
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h b Cemﬁed t_hat th‘is‘-judgnie'nvt consists of Eighteen (18) pages.

. .
il

Bach page has been read over, checked and signed after making
‘,‘i)l. e : ' .

! rnecessary correction therein.

FDated: 27.10.2025

ko >
y Muhammad Junaid Alam,
Jo ' Civil Judge -II,
S Tehsil Courts Kalaya, Orakzai
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