AYAZ KHAN ETC VS SHAH SAWAR ET C
C1v11 Appeal No. 66/13.0f 2025

AYAZ KHAN S/O TAJ ALI KHAN AND FIVE OTHERS CASTE T
BILAND - KHEL;. TAPA PALAMAT KHEL TEHSIL UPPER o

_DISTRICTORAKZAI o
SRR U (APPELLANTS) B
-VERSUS- | B

SHAH SAWAR S/O SULTAN AND THREE OTHERS CASTE .
BILAND KHEL, TAPA PALAMAT KHEL TEHSIL UPPER

DISTRICT ORAKZAI i o
, Co e T (RESPONDENTS)

JUDGEMENT - =~

13. 122025 N S
| ThlS crv1l appeal was’ preferred agalnst the Judgement and

decree dated 23 05 2023 passed by the Court of learned C1V1l
Judge IR Orakzal whereby Civil Su1t No. 104/1 of 2021 was.

decreed as prayed for. © -

The suit was brought by 'the plaintiffs/respondents for

2.
o deolaratiOn’and»pennanent injunetio'n- Yto-the effe‘ct that they are
Ta o : : SRR -
= :@ .
§ ;3:’ ~ owners 1n possessron of the sult property measurlng 12 J eerabs
& &
< ‘f;: 1]
g&E since their forefathers 51tuated at Baland Khel (Wesh Khawre)
£33
E"J?g DlStI'lCt Orakza1 The defendants have no r1ght to clalm -

ownership of 4 or 37 1/2 Jeerab‘ of sult ’property or occupy it
illegally. They also soughtrpossessionof the s'uit landln prayer |
B of the plaint as demaiverclict.
According to avernlents of the plaint, the plaintiffs,'beTong to
Peeran (Syed) 'T'apa whereasthe‘ defendantls beIong to Palmat

Khel of Baland ’Khel.. 'The}_'s,u,it land as _shown in the site plan

Pa-ge -1|8'.7' '



. e | |
AYAZ KHAN ETC VS SHAH SAWAR ETC
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::‘-;‘wrth pomtsA B ndD Sthownershrp "fj_:)_la" tiffs formore - .

g

Hag Mawaz

District & Session

~
5

Judge

and H in the S1te sketch There was a watercourse frorn north to _‘ 3

south between both the propertles of the partles Wthh is shown

w1th pomts “G e uﬂ\” in the srte sketch The partres and Malayan _v |

Tapa dlverted the watercourse Jomtly to pomts ‘& 3 Q” wrth the

expendlture of Rs. 01 lac But the defendants have startedo S

clalmmg ownershlp of about 4 or 3 1/2 Jeerabs of the su1tf

'property towards east from the old watercourse They were

repeatedly asked to refrarn from the1r 1llegal clalm but they

_i"refllsed; th'erefore; the smt was _filed. R

er Micla

Orakzai at Bab,

" The defendants. contested th_e’ suit by _ﬁling their written

statement. Pleadings of the p‘a‘rtie's _. were::_ reduced - to the

following issues; -

L Whether the plaintifﬁ have got cause of action?
I "_Wh_ethe_r the plaintiffs arejes'tOpped tosue7 |
111 Whethe'r the s’uitfof the plamtzﬁfs is ‘_time harred? |

IV .' Whether the suzt property is the ownersth of the

g plazntzﬁfs and the plamtzﬁfv are entztled to enjoy all the o

-rights as_sociat‘ed with'suit Pi‘O_perzy?e.‘ S
v ':Whether the ah'c'eStO'rs,of-defehdants'had mofigage_d y E

the suit property to the ancestors of the plaintiffs?
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AYAZ KHAN ETC VS SHAH SAWARETC
' - Civil'‘Appeal No. 66/13 0£2025

VL Whether the plainiiffs are entitled to the decree’as - -

After recordmg pro and contra. ev1dence and;hearmg,bothl'the.‘= R

parties, the learned trial Court decreed the su1t as prayed for "

through h1s 1mpugned Judgment and 'decree.‘ The- appellants L

preferred C1V11 Appeal No 23/13 of 2023 agamst the sald'- g

judgment which was d1smrssed on 02 02 2024 by the Court of |

: Add1t1onal D1str1ct Judge II Orakza1 The appellants preferred.‘

CR No 189 P of 2024 before the Hon’ble Peshawar ngh. -
Court Peshawar which was allowed on 07 11. 2025 and the case.
”was remanded back to thrs Court w1th the d1rectlons to first |
decide the. pendmg applrcat1on for allowmg the petrtroners to "
produce add1t1onal evidence under the provrs1ons .of Order XLI -
Rule 27 CPC and thereafter decrde the main appeal upon 1ts" ‘

own merlts and in accordance w1th law

.'The apphcatron under Order XLI Rule 27 CPC was submltted o |
before the appellate Court on 06. 12 2023 to: allow the appellants |
to produce add1t1onal ev1dence It was submrtted in the -

| applrcatron that although the appellants have produced Aoral-_ :
evrdence but there is no revenue record avarlable in Drstrrct

_Orakzal therefore the cases are. adjudrcated upon customs of o

| the local1ty It was further submltted that as per RlvaJ of Baland

Khel there is an Ilaqa Qaz1 havmg h1s own seal who holds the

record of sale/purchase in Ba,land;Khel in the sjhape‘ of a book.
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AYAZ KHAN ETC VS SHAH SAWAR ETC
 Civil Appeal No. 66/130£2025" .~

allowed to }produce additibnel_ -e_vidence and ‘Iléqab Q'az'i.' of

Baland Khel may be surnrnoned. _ B

" 'The apphcatlon was contested by the respondents by submlttlng -
therr wrltten reply It remamed pendmg up tlll dlsposal of the e

' ,appeal on 02 02 024 resultmg 1nto d1rectlons of the Hon ble

Peshawar ngh Court in CR No 189 P of 2024 to ﬁrst dec1de, -

the said application.

~ During the conrse, of arguments on the'_sa'i'd_fappli_cation;fboth the . -

learned cotmsel for- the :parti.es submitted that the"_dpplication' |

¥ »& . needs discussion on-the evidence, adduced by the parties; - -

therefore, the same should be decided with the main appeal:

The existence of the office of ,I_lyaqa..Q'az'i‘ for_keep_ing‘ reoord, of

 the sale and purchase is admitted by almost all the witnesses

from both the sides in their statements Whereas the DW'—l ’has

glven the details of estabhshment of the said ofﬁce Accordmg |

to hrm the Wah of Afghamstan namely Ameer Abdul Rehman -

appointed e1ght (08) Qazm for the propert1es of Baland Khel at

- Speen Tall and Wesh Khawre The ]omt propertres were

d1V1ded in four sub tr1bes of Baland Khel 1n 1946 In case ofi | |

- any transactron the partles must VISIt the ofﬁce of Qazr and

‘ __'Pag_e 4|8'



. : | sale/p'u_'rchase w1th the :. se:\ 1 of a1d a21

1

- “record mamta'ine'd-ﬂby* him comes under

The said office of Haga Qazi

: _‘%j )
AYAZ KHAN ETC VS SHAH SAWAR ETC
Civil Appeal No. 66/ 13 of 2025

| _document as prov1ded in Artlcle 85 of the Qanun—e Shahadat

Order 1984 Accordmg whrch the followmg documents are

pubhc documents:

1)

)
€)

- Documents formmg the acts or records of the acts ’

| (i) of the soverergn author1ty

(i) = of official bodles and trlbunals and

(ii_'i) of pubhc ofﬁcers, leglslatlve Jud1c1al and
.executlve of any part of Pak1stan or of a fore1gn

-’country, , A
Pubhc records kept in Pak1stan of prlvate documents

Documents . formmg part of the records of Judlcral

o proceedmgs

| (4).

(5

6)

" Documents required to be mamtamed by a pubhc servant

under any law; and

_Regrstered documents the executlon whereof is not :

disputed.

',‘Certrﬁcates depos1ted in a repos1tory pursuant to the

provisions of the" Electromc Transactrons Ordmance

_2002

.Further' tha_t no transaction ofsalew'and purchase is involved in

the‘pres'ent case ‘but the:ap‘pellants seek to s'uni'mori the' Ilaqa

Qazr to prove that he does not have the book regardmg Tapa

Peeran (respondents) and thus they are not hered1tary owners in

the areas: of Baland Khel The sa1d plea was not taken in the

- wntten statement Rather both the attorneys for the appellants

’ 'Awho appeared before the Court as DW 3 and DW 4 have

. Page '5.-| 8
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o : ;.._i;_ac“l‘rﬁitte"d_r_. about--,alOAO .».-..;hér_editary_a;r,és_i_der_itial-f houses. of. Peeran

Y :Rule 27 of Order XLI CPC Therefore the apphcatlon for

12.

13.

addltronal evrdence 1s tumed down

The appellants have submitted in their Written statement thatthe
- suit property was grven by the1r forefathers to the forefathers of o

respondents/plalnuffs on. I]ara (Ganra) but they are now'

1llegally occupymg the same. However none of the DWs

'deposed about IJara or. Ganra in: the1r statements before the

Court. Whereas possessron of the respo:ndents/plalntrffs is n_ot.

only _ad_mittejd in the Wri-tten statement as stated above but both

the attorneys for'the appellants' haye also admitted posSessi/on

of the respondents in their statements’ before the Court as DW—

- 3 and DW—4 The fact that the old watercourse was d1verted by o
the respondents w1th the help and co-operatlon of appellants
;and Malayan Tapa was also admltted by both the attomeys in

the1r statements ‘The respondents on the other hand have o |

produced two w1tnesses before the Court as PW 1 and PW 2

" who also deposed that the sui.t prop__erty_rs in_their possessmn'_

since their forefathers.

In such ¢ircumstances, the burden to prove that the'respondents‘ K

were not owners of the su_lt property was. upon‘theiappellants.
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the burden of provzng that he is not the owner ison

1

the person who aﬁ“ rms that he is not the owner

The Hon ble Baluch1stan ngh Court in its _]udgment in the case |

' of “Abdul Khalzq and another VS Muhammad Ismazl and
' .,others reported 1n 2024 YLR 2 75 7 held that possesszon was -

. prima facze evzdence of ownersth It was further held in: the_ o

said judgment that; “ ‘Potz'or est condz'tion poosidentis_’ (the

condltzon of actual possessor is stronger) where both the

paraes are equally at fault then law wzll favour the party who.

is in possession a

-When nerther party has any t1tle document and the land Is in an

area W1th no settlement record mere possess1on alone st1ll does '

_not automatlcally ent1tle a person to a declaratton of ownershlp -

,However in such cases ownersh1p is decrded on the basrs of o

“better t1tle” and long, peaceful excluswe possess1on often

becomes the de01s1ve factor So the person who proves better i

older contmuous and exclusrve possess1on would have a strong

case in his favour not because possession is_'equal to ownership'

but because he has a better claim‘:than’ the ‘__opp_onent._l-t was held

by the Hon’ble Supreme Court of Pakistan in the case of “Abdul

| M_ajeed VS Raisuddin” reported in PLD 1975 -,‘supr'emej Court
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S 1' possesszon coupl

16.

17.

- f'ewf‘.c.iénce.of wne
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Hence; the appe'lllants could no't dis_charge their burden tov prove'

,that they are fowne_r's‘ _o'f the surt land and the

respondents/plamtlffs are 1n possess1on of the same berng" o

lessees or ‘mortgagees. On the other ‘hand the respondents have

. sufﬁ01ently proved therr long, peaceful and excluswe'.

: possessmn of the su1t property wrth the1r resrdentlal hous.e..s over
there. e
: d The ‘l"earne._d't_r.ial ‘_C‘onrt has,therefore, correctl'y'"decreed' the su1t |
in favour of the respondente.- Thia appeal,' berng deV01d of

merits, is dismissed. '_File of this Court be fconsigned;to‘ record

room after its necessary completion and compilation, -

Announced:

FOAQNAWAZ)
- District Judge, Orakzai '
~.at Baber Mela -~ . -

. CERTIFICATE
Certi’ﬁed that 1thi_s_ j»u'dg.rnent" con‘siatsd‘-;_o‘f erght (08) ﬂpag"e'a;' Eac_h. = -

| R
page has been read, corrected wherever necessary and signed

Dated: 13.122025 - afaoNawaz)

. District Judge Orakzar
o at _Baber Mela

P-'ag-e"S‘iS C



