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MAZHAR ALI S/O SADAF ALI, RESIDENT OF ANDKHEL BALA,

DISTRICT ORAKZAI AND OTHERS

- ' ) C . (APPELLANTS)
-VERSUS- |

MARWAR HUSSAIN S/0O SADAT ALI, CASTE STORI KHEL, TAPA
ANDKHEL BALA, TEHSIL LOWER, DISTRICT ORAKZAI AND
OTHERS :

....... (RESPONDENTS)

JUDGEMENT
03.11.2025

This civil appeal was pfeferred by the appellants against the
order dated 08.02.2025 passed by the Court of learned Civil
Judge, ‘Tehsil"Courts‘ Kalaya, District Orakzai, whereby Civil

Suit No. 86/1 of 2023 was dismissed li')eing not maintainable.
. \
. T .
2. The suit was brought by the appellants/plaintiffs for the grant

oof decree to the effect that they are_ov&:/ners in possession of the

i :
property measuring 100 acres approximately, described with

\
four boundaries in headnote of the plaint, situated at Kalaya,
DistriCt Orakzai as per their legal share. The denial of their
ownership by the defendants is illegal; unlawful and ineffective

upon the rights of the app.ellants/plaintiiffs. They also prayed for

possessioﬁ of 'fihe suit.property through partition in relief ‘B’ of

the plaint with permanent and mandatory injtindtioh in relief
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3. The suit was contested: by the respondents No. 1 and 4 by

_ submitting their written statement. During the case

|
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management and scheduling conference proceedings, the
learned trial Court heard the parties and held that the suit was
not maintainable in its present form and dismissed the same
through his impugned order with the observatidns that the
parties may approach the Revenue Court for partition of the suit

property. Hence, this appeal was preferred.

[ have heard learned counsel for the parties and perlised the

record.

[t is pertinent to note that there is no settlement record in District
Orakzai and the Honourable Peshawar High Court, Mingora
Bench (Dar-ul-Qaza Swat) in its judgment dated 25.01.2021,

has held in a similar case that the bar provided under Section

172 of the Revenue Act against the Civil Court is not applicable

in such eventuality. It was further held that the Civil Courts

shall be fully competent to entertain suits for partition of joint
immovable properties in respect of such land, which had not yet
been documented according to Chapter-VI of the Revenue Act.
However, it is evident from‘the plain reading of the plaint that
there are other joint properties of the parties; hence, the present
suit was filed for partial partition of the joint owznership' of the
parties. A suit for parﬁtion must include all properties that are
jointly owned; otherwise, it is considered a partial partition,
which is not maintainable. According to 2006 YLR 2289 of the
Hon’ble Lahore High Court, a party opting for partition cannot

selec.‘tively choose valuable parts of the joint property while
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:léa.i/ing out others, as a suit for parfial partftién is not

mairhtainable. Similarly, it was held in 2016 YLR 1489 by the

‘I-Ic')n"ble i’eshawar; High Court, Peshawar that all joint owned

pfopc;rtieé must be sub.jec'vt' to the partition suit.

. In view of the above facts and circumstances, the appeal is

mériﬂess. Tt is, therefqre, dismissed. File of this 'Court'_b”er

- consigned to .record room after its necessary confpletion and -

, bompilati‘on while record be returned.

- Announced: _ o
- 03.11.2025 (HAQNAWAZ)
B District Judge, Orakzai . =~
at BaberMela.
CERTIFICATE

Cé’rtiﬁed that this judgment ,con.s_ists of three (03) pages. Each
‘ ' / o

page has been read, corrected wherever necessary and sig
by me.

' District Judge, Orakzai

at Baber Mela
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