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AHMAD JAN ETC. VS SHER ETC.
Civil Appeal No. 55/13 of 2025

INTHE COURT OF HAQ NAWAZ, -
 DISTRICT JUDGE, ORAKZAI (AT BABER MELA)

CIVIL APPEAL NO. . 55/13 OF 2025
DATE OF INSTITUTION : 01.09.2025

DATE OF DECISION : 25.11.2025

 AHMAD JAN S/O SARWAR JAN, CASTE MAMOZAI, TAPA ADO

'KHEL, LATO KACH GARHI, TEHSIL UPPER, DISTRICT ORAKZAI
"AND'OTHERS - ST

S (APPELLANTS)
-VERSUS-

'SHER S/O YAQOOB KHAN, CASTE MAMOZAL, TAPA ADO KHEL,

- TEHSIL. UPPER, DISTRICT ORAKZAI AND OTHERS

....... (RESPONDENTS)

Present : Mr. Khursheed Alam and Maulana Thsan Ullah Advocates for

appellants. _
: Mr. Shaheen Muhammad Advocate for respondents No. 1to 5.

JUDGEMENT' . . .=~
B 25.11.‘2.02‘5”‘3

: This civil appeal’ was preferred against the judge_ment and

decree dated 29.07.2025 passed by the Court of learned Senior

Civil Judge, Orakzai, whereby Civil Suit No. 5/1 "of 2025 was

dismissed.

The suit was brought by the plaintiffs for declaration to the

effect that they are owners in possession of the suit property

con31st1ng upon 18 fields measuring app,1ro':>'<‘i'r,rj-llatel}_'/.i 20 Jeerabs,

déscribed with four boundaries in .headnote.o.f the plaint,
situated-at Lato.Kach_Gafhi. The.dofendauts have no 'rjght to
occupy thesu1t prope::fty-' i_i-lé gully. The'y"' also sought permanent
und: | fnandatory' injunctiou to r.estfaiu - the
responde‘nts/defendants from causing interference in the suit

property in relief ‘B’ of the plaint; '
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" As per averments of the plaint, the plaintiffs are inhabitants of

"-Mam.ezai,l D.AistrictA Orakzai by birth. They ‘are ewners in
possession of ti.ie suit property consisting upon 18 fields since
their forefathers and residing in their dwelling houses. The

, de_‘fend:‘e_lnt's" have gotno 'right to interfere in the suit prop.erty and
clalrn itisiii)\.vnership. The defendaints were aéi(eri tinie iendiagein
to‘ refrain from their illegai claim, ‘but they refused; ‘rherefore,
fch'e suit was ﬁled. |

Tiie idefendants ‘c‘ontested‘ the suit by filing _iheir_ wriiten_

statement. .Pleadings of the parties were reduced to the
lfo'lio‘wing issues;

- "; .I:_I.";.'Wh'e:t}..z'er’tkhe suzt zs liadfoi* legafdefects l-i.e_.,"_crzuse of

action, limitation, legal standing, hon—joihder etc.
'.arid is not maintainable in its present form?
H 'V.W.l'iet‘hef‘ pl&z’ntiﬁ% are ibioirn memiie_re ef the Mamozai
tribe, and are owners in possesrion ef suit property
. through .gene‘rati‘on?b |
| '_'I'I‘I‘.‘Ii{eli_ef‘

After recording pro and contra evidence and hearing both the
'parvt_ies,ythe learned trial Conrt dismissed the _snit-through his
| lmpugned judgment. Hence, this appeal‘was preferred. ..

I‘_have heard learned counsel for the parties end ‘;l)eruseci ~rhe

record.
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The appellants, in. support. of their claim, produced three
witnesses before the Court as PW-1 to PW-3. All of them

depgsed,th'at the appellants/plaintiffs are in poss'gssion_l"o.f‘ the

suit property since-their remembrance. The‘yv produc‘edv’their'»

CNICs as Ex. PW 1/1, Ex. PW 2/1 and Ex. PW 3/1. Acéording
to which, they are aged about 65 years, 73 years and 48 years
respect.i-vevly. The 'appellant/plaintiff No. 3 himself ‘a-ppe'ared
before the Court as PW-4. He is also attomey of the reméining
plaih't'iffs». He produced his CNIC before th¢ Court along with
Domlcﬂe Certificate of h’_is s:on'nafn'ely .S‘hahéevn_.‘Ul‘llaI;l:g's PW

4/2 and Ex. PW 4/4. According to which, they belong to Caste

Mamozai, Tapa Ado Khel, Kach Garhi. He also stated that they

“aré in pbsseSsion of the suit property since their forefathers and
his elders are buried in the suit property.

On the other hand, the respondent/defendant No. 1 appeared

_'before _the Court as DW-1. He submitted .that the

appellants/plaintiffs belong to Caste Ali Khel and they are |

tenants of the respondents/defendants. He also prodﬁced a
~written deed-in this respect as E‘x. DW 1/3. Anotﬁer deed on
'_beﬁélf(;f elders of Mamozai was also prbduced befor¢ the lCourt
as Ex. DW 1/4. The DW-I submitted thét thésuit propérty is
;situat.ed .' ‘-‘within MamOzai areas; - therefbre_,' the
‘-.-a'pp'elnl:an'vté/plaintiffsl have no’ éOn(;ci'n .W_ith it "ahd" the
’re.spondénts‘/défendan‘t's are bwners éf the samen.v The pérﬁsal of

Ex. DW 1/3 shows that it was scribed on 01.06.1964 and it
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contains that the landed éroperty at Lato was gi\.fen_ to father of
the plai‘ntiffs No. 1 and 2 namely Sarwar Jan, Caste Ali Khel on
_ the. basis of ‘half share for a period of 20 years. Thé other deed
| Ex. DW 1/4 was scribed on 26.02.2025.}A¢cording to which,

the local elders were approached by the defendants to rask the
 plaintiffs to acimit the claim of defendants in respect of their
oWné;ship with regard to the suit property as.it was given to
Sarwar Jan by Jaffar khanadan (defendant No. 1) and Malak
Mir Asghar khanadan (defendant No. 3) on lease. The elders

.asked the plaintiffs accordingly to vacate th¢ suit proﬁex’ty_. The

W-2 and DW-3 deposed that the plaintiffs belong to Caste Ali
Khel and the suit property is the ownership of defendants which

was gi{!en to the plaintiffs for zamindari. However, noné of the

.b.W‘—ZI aﬁd DW;3 .W;cre' fnafginal .witn'es‘s' to éither Ex DW 1./3

or Ex. DW Y4 nor they uttered a single word with regard to the

said deeds or receipt of half share of produce by the respondents

frofﬁ _the appellants. Further that none of the elders mentioned

in EX. DW 174 were produced before the Court. It is interesting

to note that the suit in hand was instituted on 24.12.2024

whereés Ex. v- DW 11/4 was scribéd on 26.0'2.2‘02.5-; durihg ,
béndeﬁcy of the suit: | S

The 1¢arned trial Court observed in the impugned judgment that .
..-"allr thg three witnesses p-ro'duced} By the appeliaﬁts/pl_aintiffs
”we.re éonsistent to 'deposé in réspecf of possession without

hinting at the fact of entitlement.. The said fact was also
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adndi'tte.d» by't‘he 'defendant No. 1l in his cross examination as
DW-1 by admitting that the plaintiffs are settled 1n _Mamozai
for .abo‘u‘t 40/50 y.ears. According to Article 126 of the Qanuﬁ-
'_e_-Shahadat; |

| ”When the question is whether any pérsoﬁ is OWﬁé?

of anything of which he is shown to be in possession,

the b.urc‘ien‘ofprqving that he is not the anef is on

t?ze person who aﬁirms that he is not th‘eﬂ‘o.wne‘f. g
10. .»Thg Hon"ble Baluchistan High Court in its jud‘gm_en;[ in the case
e ‘0‘_f ‘AbdulKhalzq d'n_'d a'nfothen 1) | Muh_ammad anéézil ‘“and
| o.th‘evrs’."Are;,pbrted iﬁ 2024 YLR 2757 held that; :‘pogsession was
prima facie evidence of ownership”. It was further held in the
said judgment that; “‘Potior est conditz'én poosidentis’ (the
ééndz’tibn of actual posseﬁsor is stronger) where both the
parties are.eq'ually at fault, then law will Javour the pafty Who

is in possession”.

1 ) theh~rieithér"party has any title document and the land-is in an

area with no settlemevnt record, mere possession aloﬁe stiil does
not gutomatically entitle a person to a declafation Qf ownership.
However, 1n sﬁch_ c_:ﬁses,. ov;/nership‘iS‘decided on the basis ;)f
“better'title” and long, peaceful, exclusive p'bssessibn often
‘becomes ‘the decisive factor. So, the pérson Who proves-bette‘r,
Qldér; "éo'ntianﬁbousf and ‘eXclusive poSsessio’n‘ 1s genefally
décléréd owner not V‘becauAse posse‘ssion' is éqlial to ovﬁ;ership

but because he has a better claim than the opponent. It was held
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: by the Hon’ble Supreme Court of Pakistan in the case of “Abdul

Majeed VS Raisuddin” reported in PLD 1975 Sup?emé Court

331 that; “in areas without reliable or formal land record, |

possess‘ion coupled with Zength‘and exclusz’vity‘ ‘beéomes strong
' éﬁideﬁée; bfownér&hiﬁ as‘against; arival cla?'mdn? wit}.z"réorbertter
title”.
o120 In View_bf the above facts, neither the defendants were able to
' -disch-af:ge the burden of théir proof sufficiently _ﬁorthé learhed

trial Court comprehends the relevant law on the subject.

13 .Fur_ther that the leamed trial Court, while drawing inference
from the fact that all the witnesses produced by the appellants
were belonging to Ali Khel tribe and none of fhe Witne‘sSés'from
Mamozai' tribe was produced to support the claim of the
plamtlffs did not glve the de51red we1ghtage to the CNIC of the
app.e'llant/plamu ff No 3 and the Domlclle Certificate of h1s son

which are public documents having the caste of

'app_elljant/plaintiff No. 3 and his son as Mamozai, Ado Khel,
Kach. Garhi. It is also interesting to note that none of these
documents with regérd to caste of the appellant/plaintiff No. 3
and his son havé ‘been challenged before fhe Competent

Authority and the same are still intact.

14. Ih view of the above facts and circumstarices,' the
appellants/plaintiffs have sufficiently proved their long,
'-pea_cﬁeful_and-,exclusive_: poSsession of the suit prope_rty.with their

residential houses and graveyard over there, whereas the
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- page has been read, corrected wherever necessary an

Dated: 25.11.2025

" AHMAD JANETC. VS SHERETC."
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- respondents/defendants remained miserably failed to establish

* the status of appellants as their tenants in respect of the suit

‘property.

Resultantly, the appeal is accepted. The impugned judgment is

set aSideL and the suit is decreed as prayed for. File of this Court

be consigned to record room after its necessary complétion and

Announced:

‘District Judge, Orakzai
at Baber Mela. =~

CERTIFICATE

Certified that this judgment consists of seven (07) pages. Each

y

by me.

WAQNAWAZ)
District Judge, Orakzai
at Baber Mela
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