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to file afresh suif. Counsel for the'resﬁondent relied upon the

| recovery of mesne profit.

| application under Order 7 Rule 11 CPC for rejectidn of the

hearing both the parties, accepted the application and rejected

Counsel for the parties present. Reply to application for
amended plaint submitted; hoWever, the appellants submitted -

another application for withdrawal of the case with permission

reply submitted against a similar abblication 1n Civil Appeal
No. 30/13. Arguménts heard and rgcord perused.

This civil appeal was prefefred against the order dated
06:03.2025'whereby Ciyil Suit No. 54/1 of 2022 was rejected
under Order 7 Rule 11 CPC.

The suit was brought by the appéllants for declaration
of their shares in the legacy of Abdul Aziz Khan, Dolatzai
Khan in respect of about ’50,000 Kanéls of lénd situated at
different villages of sub-division Lower Orakzai, mentioned
in the headnote of the p'laint. The appellants also prayed for
issuance of permanent aﬁd mandatdry injunctions to restrain
the‘ résprondents/defendaints from refusiﬁg the rights bf
appellants/plaintiffs. They alsd sought recovery of possession

of the suit properties through official partition with' the

The suits were contested by the respondents by
submitting their written statement. They also- submitted an
plaints. The appellants contesting their application by

submitting their written reply. The learned trial Court, after
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the plaint under Order 7 Rule 11 CPC. Hence, this appeal was
pfeferred.

The ‘leamed trial Court, while éccepf-ingithe application
ur_lder Order 7 Rulé 11 CPC, observed that thé plaint is silent
about the measurement, nature and other descriptions of the
suit ,préperties vand Vagﬁe about mesne pfoﬁt. It was ﬁxrther"
observed that the appellants have no legal étanding as ﬁone of
their predecessors have claiméd their ownership in respect of
the suit properties 1n their lifetimes nor the title .dpcuments
were annexed with the p-laints which do n;)t disclose as :o
when the cause of action was aAlrisen'. Further that there is no
likelihood of production of evidence by the appel}énts to
elaborate about the facté passed about three'qenturie;S‘ b;ick as
the claim is based upon the grént 6f Mughal Emperor to the
alleged predecessor of the parties.

During the pendency of appeal, | the. appellants
submitted an application for wivthdre‘lwal_ qf the case with
permission to file a fresh suit. It was alleged that the plaint has

formal defects with regard to details and meésurement of the

properties, the details of pa'rties' interested " in the suit

* properties and nature of the suit properties.

The application was contested by the respondents by
submitting their wr‘itten.reply. I hav.e heard learned counsel
for the paﬁies and perused the record.

According to Order 23 CPC, the-p.lain_tiff maj/, at any

time after the institution of a suit, withdraw his suit if he
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satisfies the Court that the suit must fail by' reas‘on‘ of some
formal defect. Needless to mention that appeal is continuation
of the suit and the Hon’ble Lahore ngh Court in its
}udgment reported in 2023 CLC 2042 has deﬁned the formal
defects to be, (i) Mi‘sjoinder of parties or causes of action
- which will result in the failure of the suit, _(ii)- erroneous
- valuation of'the subject matter;-(iii) insufficient descfiptiod of
the property involved in the suit; (iv) faildre to disclose a
cause of action; (v) material document not properly stamped;
\ 3 (vi) nen-impleading of necessary party and (ﬂ/ii) form of suit. -
5% - Though the application for withdrawal was dismissed
§ gg in the said reported judgment by alloWing the petition uhder
§o% :
7}%5 , Article 199 of the Constitution of the Islamic Re};ublic of

Pakistan, 1973, for the reason that the application for

permission to withdraw the suit was bereft of ary content

disclosing formal defect in the plaint. But the present

“application by the appellants differentiates their case as the

formal defects, as defined by the Hon’ble Lahore High Clourt
in the said judgment; have -been pointed out in the present

application as well as in the impugned order. The suit in

question must fail for the said defects as pointed out in. the

application. -

So far, the other observations of the learned trial Court

in the impugned order with regard to legal standing of the

appellants and other matters, are concerned, the same require

pro and contra evidence for its adjudication. Needless to
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mention that being newly merged districtA of FATA, the
District Orakzai has no settlement of land under the Land |
Revenue Act, 1967; therefore,»thc tit"le documeﬁts are mostly |
not.ayailab.le in the.area. Similarly, no_tifne limit-wAas pro_fl‘ided
under the repugnanf Frontier Crime Regﬁlations, 1901, for
institiiti’ori of a fresh suit‘whereas the.law o-f Iimi_tation was
extended to the area with the mérger of FATA in the province
of Khyber Pakhtunkhwa in th‘e year 2018 and the suit was filed
in the year 2022. Even otherwise; the question of limitation is
a mixed question of law and fact which could (;nly be
adjudicated upon after recording evidence. .

o In view of the }above, the application is acéeptéd. The
suit is dismissed as withdrawn and the appe‘llént_s‘ ére allowed
to institute afresh suifs subject t'o. all legal and factual
objections. The appeal is disposed of accordingly. File of this
Court be consigned to recora room after its necessary

completion and compilation.

Announced: _
' District Judge, Orakzai

at Baber Mela

[IMUHAMMAD SALEEM KHAN ETC. VS KHIZAR HAYAT ETC.) ORDERNO.11 |


ORDERNO.il

