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Mst. Wawa Deen Sultan etc Vs Muhammad Nawaz etc.

IN THE COURT OF MUHAMMAD JUNAID ALAM,

CIviL JUDGE-1IY, TEHSIL COURTS,

KALAYA ORAKZAT

Suit No. 94/1 of 2022

Date of Original Institution..............06.07.2022

Date of Decision of the suit............... 24.05.2025

. MST. WAWA DEEN SULTAN WIDOW OF ALI

AYAZ,

. DANISH ALI SON OF ALI AYAZ AND
. MST. RABIA DAUGHTER OF ALI AYAZ, ALL

RESIDENTS OF SATAR SAAM, PERRA, TEHSIL
LOWER DISTRICT ORAKZAIL | |
veeeerree PLAINTIFFS

VERSUS

. MUHAMMAD NAWAZ SON OF SAID NABI,
. ASITF ALI |
. ATIF  ALI, BOTH SONS ALl NAWAZ,

RESIDENTS OF SATAR SAAM, PERRA, TEHSIL
LOWER DISTRICT ORAKZAL :
vevreinenn DEFENDANTS

SUIT FOR POSSESSION THROUGH

78

PARTITION AND RECOVERY ETC

Counsecl for plaintiffs: Mr. Abid Ali Advocate
Counscl for defendants: Mr. Sana Ullah Khan Advocate

JUDGMENT

24.05.2025

Vide this judgment the Court intends to dispose of suit

captioned above.
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Brief facts of the case in hand are that plaintiffs filed a suit
against defendants for possession through partition to the
effect that plaintiff no. 01 is the widow of Ali Ayaz, who
got martyred in the year 2010. Furthermore, plaintiffs
stated in their plaint that the martyr Ali Ayaz was awarded
with shuhada package, pension and other gratuity, the
amount of which was spent in joint house of the parties to
thel suit ahd also constructed a separate house with the
same amount. They further 'stated that suit property
consists of one house comprising of seven rooms
alongwith veranda and attached wa.shroom, fully detailed
in the headnote of the plaint is still joint and un-partitioned
between parties to the suit. Moreover, parties were
résiding in the joint house since, 18.05.2021. Lastly,
defendant no. ‘01 dispolss‘essed the plaintiffs from the
house. 'J""u,rt,hermore, plaintiffs held a jirga with defendants
and it was decided that defendant no. 01 will construct two
rooms. alongwith veranda, washroom  and courtyard
outside the housc within the period of eight months.
Furthermore, 'defendant no. 01 would also pay Rs.
250,000/- to. plaintiffs within five -months. However,
defendant no. 01 denied ‘the jirgav verdict and did not

implement the same. Defendants are also reluctant to hand
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over listed equipment to plaintiffs. In this respect
defendants wei'e tilﬁe and again requested to return their
legal share and listed equipment to plaintiffs but thereafter,
by e_xlercising delaying tactics they finally refused to‘admi,t
the stance | of plaintiffs, -hence instant suit has been
instituted.

After institution O'F‘the suit, defendants were summoned
and accordingly dcjfendant no. 01 appeared before the
court an.d marked his attendance and also submitted his
written statement with legal and factual objections raised
therein. While the other defendants were proceeded eX-
parte.

Out of controversies of the parties, as faised in their
respective pleadings, the Court has framed the following
1ssues on 07.1 1.2()22, while additional issues were framed

today.

. Whether the plaintiffs have got a cause of action?

. Whether the plaintiffs are estopped to sue? OPD

. Whether the suit of plaintiffs is time barred? OPD

4. Whether the plaintiffs are entitled to their shares in the

undivided house consisting of 07 rooms alongwith
veranda and attached bathroom which was constructed on

the shuhada package which was given to the widow



4 2 |

(plaintiff no. 01) of Ali Ayaz under the jirga verdict dated
12.03.2021 or jirga verdict dated 18.05.2021?7 OPP

5. Whether plaintiffs are enﬁtl,ed to the récovery of an
amount of Rs. 250,000/-? OPP

6. Whether plainﬁffs are entitled to the household arti.cles as
per list attached? QPP

7. Whether the defendants agreed to construct two rooms
house alongwith bathroom and boundary wall within 11
months and to pay an amount of btwo lacs and fifty
thousand within 05 months through a jirga? OPP

8. Whether defendant no. 01 disobeyed the jirga verdict
dated 12.03.2021 and dispossessed plaintiffs from their
house? OPP

9. Whether ai jirga dated 12.03.2021 held betwéen the
pél‘ties with their mutual consent and whicﬁ is still
acceptable to both the parties? OPD

10.Whether the rooms in the undivided house were
constructed by defendant no. 01 with his own money and
not with the amounf of shuhada‘Packagc or under the
jirga deed dated 12.03.2021? OPD

11.Whether the plaintiffs arc entitled to the decree as prayed
for? |

12.Relief.
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Both the parties were directed to produce their evidehce,
which they did accordingly. Plaintiffs produced as rmany as

three witnesses and thereafter closed their evidence.

Contrary to this, defendant no. 01 also produced three

witnesses and thereafter closed their evidence with a note.

Both the learned counsels for the parties to the suit then
advanced arguments. Learned counsel for the plaintiffs
opened the arguments and argued that plaintiff is the
widow of Ali Ayaz, who got martyred in the year of 2010.
Furthermore, the plaintiffs stated that martyr Ali /\ydL was
éwarded shuhada package, pension and other gratuity
funds, which was spent in the joint house and also
constructed a house. Plaintiffs further aﬂeged that a house
consisting of seven rooms alongWith veranda and attached

washroom s still joint and un-partitioned. Moreover,

\O pptt paﬁies resided in the joint house till 18.05.2021. It is

alleged that defendant no. 01 dispossessed the plaintiffs
from their joint house. IFurthermore, stated that a jirga was
conducted between parties to the suit and it was decided
that defendant no. 01 would construct two rooms
alongwith veranda, washroom and boundary wall outside
the existing house within stipulated eight months’ time.

Furthermore, counsel for the plaintiffs argued that
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defendant no. 01 had to pay Rs. 250,000/- to plaintiffs but
defendant no. 01 disobeyedthe Jirga verdict, and fhe
defenda_nts are even reluctant to hand over listed articles to
plaintiffs. In this respect defendams were time and again
requested to return the legal share of plaintiffs and listed
equipment to plaintiffs but after exercising delaying tactics
they finally refused to admit the stance of plaintiffs, hence
instant suit has been instituted. Counsel for the plaintiffs
argued that the plaintiffs have succeeded to prove their
stance through cogent, convindhg and ‘reliab}e cvidence
and further nothing soi.id in rebuttal is available on the
record, hence prayed that the suit in hand may kindly be
decreed in favor of plaintiffs and against the defendants for
the relief as prayed for.

Contrary to this learned counsel for the defendam no. 01
argued that plaintiffs have got no cause of action. He
further added that defendant no. 01 has neither constructed
a house with the shuhada package of martyred Ali Ayaz
nor he know anything about the pension and other gratuity
of martyr Ali Ayaz. He further argued that at the time of
partition in the year 2014, four rooms were constructed,
whereas, one room was for plaintiffs while the remaining

were for defendants. He also argued that defendant no. 01
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constructed two rooms alongwith veranda and spent
handsome amount of nineteen lacs. He further stated.that
plaintiff no. 01 is residing with her parents for last 09 years
and he has got n,(; objection if she came to her room. He
further alleged that plaintiffs failed to prove their étancc
through ‘cogem and convincing eyidence. While, the
defendants have succeeded to produc'e evidence n light
~and support of their stance as stated in their written
statement. Hence, prayed that as plaintiffs failed to prove
their case, accordingly the suit in hand may kindly be
dismissed.

In light of perusal of record, available evidence and
‘vaiuable assistance of both the learned counsels for the
patties the issue wise findings are as under.

UREBEAS: | MUHANMMAD JUNAID ALAM
civil Judge [ SV

Whether the plaintiffs are estopped to suc? OPD Oralizai at Kalaya

Whether the suit of plaintiffs is time barred? orPD

Issue no. 02'& 03 are interlinked, hence, taken together for
discussion. Estoppel needs cogent, convincing and
reliable evidence which is facking on the part of
defendants. Furthermore, contention of de‘fendants
is that suit of plaintiffs is not within time. Period of

limitation for filing declaratory suit under Article
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120 of Limitation Act, is six years. Furthermore,
after Ithe 25" Constitutional (Amendment) Act,
2018, all Federal and Provincial Laws‘ stood
extended to the newly merged districts. Suit of
plaintiff is held to be Within time. Hence, issuc 1s

decided in positive in favor of plaintiffs against

defendants. 7
WIVIAD JUNAID ALAM

ISSUE NQO. 04: Civit Judge / JM-11

Orakzai at Kalaya

Whether the piaintiffs are cnfitlcd to their shares in the
undivided hous}c conéisting of 07 rooms alongwith
veranda and attached bathroom which was constructed
on the shuhada package which was given to the widow
(plaintiff no. 01) of Ali Ayaz under the jirga verdict
dated 12.03.2021 or jirga verdict dated 18705.2()21?
opPp

Plaintiffs have stated in their plaint that plaintiffs are
entitled to their shares in the undivided house which
coﬁsis‘ps of 07 rooms alongwith veranda and attached
washroom, which was constructed with the shuhada
package of martyr Ali Ayaz and further entitled to the
recovery of an ’- amount of Rs. 250,000/-. To prove their
stance plaintiffs produced one Haq Meer son of Ghulam

Faqeer, who appeared as PW-01 in the witness box and
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deposed in light and support of stance of plaintiffs as stated
in the plaint. During cross examination. he stated p]wat it is
correct that neither child of martyr Ali Ayaz r{()r his widow
(plaintiff no. 01) has thumb impressed/signed the jirga

verdict dated 18.05.2021.

_‘c.;a?lﬁ:rlgkf’:(f Grrib ot £ (§ e st I F £18.05.2021 7 Lab e

FHe further stated that he does not know "the about
contents of plaint.

He further stated that CNIC number i.e. 21603-3904034-
2 of plaintiff no. 01 is correctly mentioned on the alleged

jirga verdict.

M
K oLl o 4 4 f S U 18.05. 2021,1»,»‘.(;.../»,00‘ o at Ke

i1 uh\ = 132160339040342 75

Ali Sadiq son of Bakht Meer appeared as PW-02, who
deposed in light and support of the stance of plainti‘ffs as
stated in the plaint. He stated that he was the Jirga member
of alleged Jirga verdict dated 18.05.2021. He further stated
that after scribe of jirga verdict and he took the same to the
plaintiff no. 01 for thumb impressidn to her brother home.

VL SE L uf L2 AL gy
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During cross examination rhe statéd that the Jirga
members took statement in writing from both the parties
prior to conduct of the jirga. Self-stated that they took
statements of the parties in the said Jirga. He further stated
that they have conducted Jirga on the free will of both the
parties.
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He further stated that the widow of martyr Ali Ayaz and

her children were not present in the alleged jirga.
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Orakzal at Kalaya

He further stated that plaintiff no. 01 after the martyrdom
of Ali Ayaz, resided with defendant no. 01 Muhammad

Nawaz and later on shifted to her father house.

_Jliégump.’j LN E L f n’:ﬂ'! é:.:ulf Z S b

One Ijad Ali appeared and deposed as PW-03, who stated
that his brother-in-law was martyred in the year 2010 and
his sistér resided with defendants till 2015. He further
deposed in light aﬁd support of the stance of platiffs as
stated in the plaint. He produced Jirga verdict dated

18.05.2021 which is Fix. PW-3/1, special power of attorney
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Ex. PW-3/2 and copy of his CNIC which is Ex. PW-3/3.
During cross examination he déposed that it is correct that
the CNIC number of plaintiff no. 01 mentioned on the Ex.
PW-3/1 is incorrect. He also stated that the CNIC number
of defendant no.01 Muhammad Nawaz mentioned on the
Ex. PW-3/1 is also incorrect. It is also correct that at the
time of marriage of Muhammad Nawaz and martyr Al

Avyaz their house consists of seven rooms.

_é'_.d)be'c:’ig/alf‘fjulh.GjugrULJdUl](ydlijfc"_a/u(f!:,

It is also correct that the room of his sister, the plaintiff

no. 01 is locked. MUHAM

.Civil Judge I g
. Orakzai at Kaiaya

In light of the above evidence produced by plaintiffs~to-
prove the issues in hand, it has been noticed that al‘l the
PWs deposed in light and support of the stance of plaintiffs
as stated in the plaint and furthermore, during cross
examination the opposite party failed to contradict thé
witnesses in material particular and thus nothiﬁg in rebuttal
or contradictory has been brought on the record. Moreover,
such questions were put to the witnesses which were
otherwise admissions on the part of defendants.

During cross examination of PW-01 stated that at the
time of dispute over the suit property plaintiff- and

defendant no. 01 resided jointly and lived together. It also
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pertineht: to mention here that these answers/statements of
PWs were not éven rebutted through suggestions. On the
other hand, all the DW-01 admitted't_hat there was exist a
dispute over the family partition. DW-01, further admitted
the sta,ncé of plaintiffs that he will construct two rooms,
one washroom alongwith veranda for the son of martyr Ali
Ayaz. Furthermore, DW-01 admitted that defendant no. 01
also started construction of new house for plaintiffs. It is
also pertinent to mention here that DW-01 stated that the
suit property (house) was partitioned through Jirga verdict
dated .],2.03.2021, while defendant no. 01 stated that he
constructed the house and no family partitibn has been
made. Moreover, DW-01 stated that defendant no. 01 had
processed the Jirga verdict dated 12.03.2021. It is also
worth mentioning here that DW-03, the contesting
defendant no. 01 has admitted that plaintiff no. 01 has
reported the matter to the local police and charged ,hiin,
while on the other hand defendant no. 01 had denied the
second jirga, which was conducted in the PS.

In light of the above discussion, as plaintiffs have

succeeded to prove the issue in hand regarding the jirga

verdict dated 12.03.2021, through cogent, convincing and

reliable evidence, hence accordingly the issue in hand is
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hereby decided in positive in favour of plaintiffs and
against the defendants to the extent of jirga verdict dated

12.03.2021.

amount of Rs. 2,50,000/-? OPP _
Whether plaintiffs are entitled to the houschold articles
as per list attached? OPP
Whether the defendants agreed to construct two rooms
housce alongWith bathroom and boundary wall within -
11 months and to pay an amount of two lacs and fifty
thousand within 05 months through a jirga? OPP
Whether defendant no. 01 disobeyed the jirga verdict
dated 12.03.2021 and dispossessed plaintiffs from their
house? OPP

Issues no. 05 to issues no. 08 are interlinked, hence,
taken together for discussion. Plaintiffs have stated in their
plaint that plaintiffs are entitled to their shares in the
undivided house which consists of 07 rooms alongwith
veranda and attached washroom, which was constructed on
the shuhada package of martyr Ali Ayaz and further
entitled to the recovery of an amount of Rs. 250,000/-. To
prove their stance plaintiffs produced one .'Hfaq Meer son of
Ghulam Fageer who appeared as PW-01 in the witness box

and deposed-in light and support of stance of plaintiffs as

MOHARTARD JUNAID ALAM
7 Civil Judge 1 SV

Whether plaintiffs are entitled to the recoveryowkzait K2l
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stated in the plaint. However, during cross examination of

~ all the PWs did not utter a single word regarding the issues

in hand. It is also pertinent to mention here that plaintiffs
by passed the first Jirga and held the second Jirga dated
18.05.2021. Al.it is also worth mentioning here that plaintiffs
had not mentioned the Jirga verdict dated 12.03.2021in

their plaint and concealed the facts from the court.

Moreover, the plaintiffs mentioned in their plaint the jirga

verdict dated 18.05.2021, whereas plaintiff’s witnesses
emphasized on first Jirga verdict dated 12.03.2021.
Furthermore, plaintiffs failed to implement Jirgas verdict
dated 18.05.2021 and 12.03.2021, hence, they filed the
instant suit for partition. Additionally, it is also on the
record that plaintiffs had not mentioned the report, which
was reported to the local police in the PS, in the plaint,
whereby plaintiff’s witnesses focused in the evidence on
the report -filed in the PS. It is also pertinent to mention
here that PW-01 has admitted in his cross examination that
on the Jirga verdict dated 18.05.202]_, there exists no sign
of Ali Nawaz (brother of defendant no. 01). IFurthermore,
PW-01 stated that partition had already been made
between the parties; therefore, plaintiffs have 'ﬁled. the suit

with no prayer for partition.
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In light of the above discussion, as plaintiffs have failed
to prove the issues in hand through cogent, convincing and .
reliable evidence, hence, accordingly the issues in hand are

hereby decided in negative.

D JUNAID ALAM
Civil Judge / JM-lI

. Givil Judge | J
Whether a jirga dated 12.03.2021 held betw@Eh the

ISSUE NO. 09:

partics with their mutual consent and which is‘ still
acceptable to both the parties? OPD

Burden of this issue was on the shoulder of defendants.
Defendants stated in light and support the issue in hand. To
prove their s;tance, - defendant no. | 01 in his cross

examination admitted in these words that it_is' further

‘correct that as per Jirga verdict dated 12.03.2021, T was

responsible for construction of two rooms, one washroom’

~alongwith veranda for the wife and sons of martyred Ali

Ayaz.
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Further admitted that it is correct that the room of
plaintiff no. 01 is still locked and the household items are

present there in the room and she may take the same.

_z_lgLJ_mf_;zrutmut.l/b’,,,u),lq_lg,«'f.dbt'a/’h’g;

Furthermore, PW-03 admitted in his cross examination that

a jirga was convened between the parties on 12.03.2021.

12512.03.2021 /7

In light of the above discussion as defendants succeeded
to prove the issue in h.and through their cogent, convincing
and reliable evidence and furthermore nothing in. rebuttal
or contradictory has been ‘brought on the record by the

opposite party during cross examination, hence issue in

“hand is hereby decided in positive in favour of defendants

and against plaintiffs.

TFIUNAID ALAN
Civil Judge [ JN-I
Orakzat at Kalaya

ISSUE NO. 10: MUH

Whether the rooms in the undivided house were
constructed by defendant no. 01 with his own money
and not with the amount of shuhada Package or under
the jirga deed dated 12.03.2021? OPD

Defendant no. 01 has stated in his written statement that

A L

he had neither constructed a house with the shuhada .

package of martyr Ali Ayaz nor he knew something about
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the pension and other gratuity of martyr Ali Ayaz. He
further stated that at the titﬁe of partition in the year 2014,
four rooms were constructed, wherein one room was for
plaintiffs while remaining were for defendants. He further
stated that defendant no. 01 constructed two rooms
alongwith veranda and spent handsome amount of nineteen
lacs. He said that plaintiff no. 01 is residing with her
parents for the last 09 years and he has got no objection if
she returns to her room. To prove his stance defendants
produced one Zahid Ali son of Manzar Ali as DW-01. He
produced copy of Jirga verdict dated 12.03.2021 which s
Ex. DW-1/1. During cross examination he deposed that it
is correct that it was decided in the Jirga that defendant no.
01 Will construct two rooms and one washroom along\;vith
veranda outside of the house for son of martyr Ali Ayaz.
Self-stated that Iirga verdict .dated 12.03.2021 was not
specifically perfofmed due to the fact that plainti:ff reported
to local police against the said jirga verdict.
.._(M_ﬁ:/:l.,L;gfbéﬁ.éigd‘Il;g(ﬁkjdi;ﬂff‘cuu,.._,
bl h-‘d/%"lJ W4 Ubos f Aab lq()i'}l..( e b3 f s sl u“’/‘-J
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It is correct that signatures/thumb impressions were

obtained on Ex. DW-1/1 in his presence.

ine e 215 )Luﬁ'}:}u}».gEx. DW-1/1 S C2r sy

It is correct that defendant Muhammad Nawaz was acted
upon the jirga verdict i.e. Ex. DW-1/1 and dug out

foundation of a house.

8L s Bt falof i3 f LEx. DW-1/1 Sezrny
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One Shamsher Ah son of Sarwar Khan, produced as

DW-02. IHe was the Jirga member held on 12. 03.2021 , and
in the jirga it was decided that house would be partitioned.
in three shares. During cross examination he stated that the
sons of Ali Nawaz (brother of defendant no. Ol.j had got

their shares according to Ex. DW-1/1.

(ﬁJ]:X DW-1/1 /,,f..,/’uT/./)hc[}J:L, ”J):[L/)(u;f;é:j')di

Muhammad Nawaz son of Syed Nabi, himself appeared as
DW-03. He produced copy of his CNIC which is Ex. DW-
3/1. He deposed on oath in light and support of stance as

stated in the written statement. During cross examination
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he stated that it is correct that a Jirga was held dated
12.03.2021 between ‘the parties. It is correct that Rs.
210,000/- was fixed for the son of martyred Ali Ayaz. It is
further correct that as per Jirga verdict dated 1_2.()3.2()2._]-_,
defendant no. 01 was responsible for construction of two
rooms, one washroom alongwith veranda for the wife and

sons of martyred Ali Ayaz.
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Semong &L P o 12100008 LG LnTE S S 2t 32 e
Ki.b:uT/...{lle‘/‘.J.ugcg//u&»é’_é:ui’.»l,?ﬂéikfc}‘/vaffla_u.

B E

and the household items are present there in the room and

she may take the same.
2L nleszr UM g anle i ot fE
Now in light of the above evidence produced by

defendants to prove the issue in hand, it has been noticed

that all the DWs had supported the stance of defendants in

~ their respective examination chief and in their cross

examination nothing contradictory or in rebuttal has been

brought on record by plaintiffs.
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In light of the above discussion as defendants succeeded to
prove the.issuc in hand through their cogen.t, convincing
and reliable evidence and furthermore nothing in rebuttal
or contradictory has been brought on the record by the
opposite party during cross examination, hence issue in
hand is hereby decided in positive in favour of defendants
and against plaintiffs.

ISSUE NO. 01

Whether the plaintiffs have got a cause of action? OPP
In wake of issue wise ﬁndin;gs above, the plaintiffs have
got a cause of action only to the extent of jirga verdict
dated 12.03.2021, hence issue in hand is hereby decided
partially in positive in favour of plaintiffs and against
defendants. .

ISSUE NO.11:

Whether plaintiffs are entitled to the decree as prayed
for? OPP

In wake of the issue wise findings above, plaintiffs are
entitled to thé partial decree as prayed for in the evidefnce
regai‘ding jirga deed/verdict _dated 12.03.2021, hence,
accordingly thé issue in hand is hereby decided partially in

positive in favour of plaintiffs and against the defendants.
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As per the detailed discussion upon various issues, rthe suit
of plaintiffs is hereb.y partiaily decreed to the extent of
jirga deed/verdict dated 12.03.2021, partition of one house
consists of seven rooms alongwith veranda and attached
bathroom owned by defendant no. 01 and prayers of the .
plaint are dismissed. 'N'o order as to costs. File be

consigned to record room after its necessary completion.

Obiter Dicta:

It is very strange and astonishing fact that jirga verdict
dated 12.03.2021 has not been mentioned anywhere in the
pleading of the parties, but the Whole evidence of both the
parties revolves around the said jirga verdict dated
12.03.2021. Hence, the suit is decided on the basis of the

said jirga verdict accordingly.

Announced /),A‘g
24.05.2025

Muhammad Junaid Alam,
Civil Judge-II,
Tehsil Court Kalaya, Orakzai

CERTIFICATE

Certified that this judgment of mine consist upon twenty-

one (21) pages. Each page has been read over, checked and

signed after making necessary correction therein.

Dated: 24.05.2025 | /l//té

Muhammad Junaid Alam,
~ Civil Judge-II,
Tehsil Court Kalaya, Orakzai




