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IN THE COURT OF BAKHT ZADA

ADDITIONAL DISTRICT JUDGE-I, ORAKZAI

AT BABER MELA
CIVIL REVISION NO. : -02/12 OF 2024
DATE OF ORIGINAL INSTITUTION : . 24.10.2024
DATE OF TRANSFER IN - : 27.11.2024
DATE OF DECISION : 27.02.2025

LAL KHAN S/O SAROZAI
HAJI YOUSAF KHAN S/O ITBAR SHAH
NOOR MALKA S/O MEER DIL KHAN '
MUHAMMAD YOUNAS S/O GHAIRAT KHAN
MUJEEB UR REHMAN S/0 ZAFAR KHAN
HAJI DALIP KHAN S/O MOMIN
SYED MUHAMMAD S/0 KHAN MUHAMMAD
AMEEN GUL S/0 AHMAD GUL
9. 'AMEER JAN S/O STAR KHAN
10. GHILAF GUL S/O NADAR KHAN
11. ASHNA GUL S/O TIRAH GUL
12. TEHSEEN KHAN S/O NIAZ BAHADAR
13.NIAZMAT KHAN S/O ABDUL AKBIR
14. REHMAT KAREEM S/O SHARBAT KHAN
15. SAIF UL MALOOK S/0 LAIR KHAN

ALL RESIDENTS OF CASTE STORI KHEL, TAPA MALA KHEL, TEHSIL
LOWER, DISTRICT OCRAKZALI.

NN WD

...\....(PETITIONERS)
-VERSUS-

16. MUHAMMAD HASSAN S/0 JAVID HASSAN KHAN

17. JAVID HASSAN S/O ANAYAT ULLAH KHAN

18. MUHAMMAD BABAR KHAN S/0 SAOOD KHAN
19. MUHAMMAD BEHRAM KHAN S/0 SAOOD KHAN
ALL RESIDENTS OF BALA MANRI, PESHAWAR.

....... (RESPONDENTS)

PRESENT: MR. SANA ULLAH KHAN ADVOCATE FOR PETITIONERS

: MR. MUHAMMAD SUFIAN MALIK FOR RESPONDENTS

" BAK TZADA

dl: DlSlflCt&ses:mn:uJudgL Kalaya Orakzai vide which the said court has dlsmlssed appllcatlon
Orakzai at Han

JUDGEMENT
27.02.2025.

The mstant C1v11 Rev151on 1is ﬁled against the 1mpugned

order and judgment dated 08.08.2024 of the learned C1v11 Judge -1,

uU/S 12(2) CPC ﬁled by the petltloners/appellants for settlng a31de
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Case title: Lal Khan etc vs Hassan Khan etc

order/judgment dated 28}.10:20 18 passed by the court of Assistant B .
Commissioners (LOwer) Orakzai in suit No. 08/01, titled as “Hassan

Khan Vs Stori Khel” instituted on 25.04.2018.

(2). Brief facts of the case are that respondent No. 1 filed an
applicétion (plaint) on 25.04.20‘18, before the court of Assistant
Commissioner, Lowér Orakia,i, for appointment .'of ‘Jirga for
resolution of | dispute over the suit property, namely “Khrasha Land”. |
SummOns to defendants caste “Stori Khel” were issued by Tehsildar,
Lo§ver Orakzai. Jirga was appointed and Jirga verdict waé obtained.
The Jirga verdict dated 23.10.-2018 was attested by Assistant
Commissionér, Lower Orakzai, and on the basis of which .the land
dispute was decided in favour of respondent No. 1, vide its judgment
and decreé/order dated 28.10.2018' by holding that thé disputed
prdperty is the owner‘ship of the respondents and they are entitled to

the possession of the same.

(3).  Being aggrieved from lthe judgmént and decree/order dat;ad
28.10.2018 of the Assistant Commissioner, Lower Orakzai,
application U/S 12 (2) CPC was filed after suspension of FIGR, 2018
before the learned _ijil Judge-I, Kalaya. After procuring attendance |
of the parties, the respondents submitted reply 'to the application u/s

&_\b’ 12 (2) CPC. Issues were framed on 18.10.2022. After recording pro

saKNT ZADA and contra evidence, the learned Civil Judge -I, Kalaya, Orakzai
1dl: District & Sessions JudgL--?. . o A. | |
OrakzaiatHangu  dismissed the application u/s 12(2) CPC vide its judgment and order

N N —

dated 08.08.2024 and hence the instant civil revision.

4). It is alleged that the dispute in respect of the Suit land" started
between Tapa Mala Khel and Sadique Khan etc in the year-2005.

That Sadique Khan filed a case titled “Sadique Khan VS Stori Khel”
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Case No. 02/12
Case title: Lal Khan etc vs Hassan Khan etc
wherein Jirga of elders was aﬁpbinted:"‘-BOth the parties give authority
;to the Jirga. Four:(04) persons from Tapa Mala Khel took oeth on
Holy Quran and Sadique Khal failed to appear before Jirga for oath
and as per customs of the area the Jirga of elders declared him as
“pard” (32) in fhe year 2006 and dnplication/suit of Sadique Khan was
dismissed and since then the appellants/petitioners are in nossession

of the suit property as owners.

(5). It is alleged that respondent No. 1 ha_e got the impugned
Judgment/decree and order dated 28.10.2018 in his favoun by
cornmitting fraud and misrepresentation. That no su-mmons/'notice
have been served upon the. defendants/appellants and the impugned
order has been passed without considering the record dnd statements
of PWs. 1t is alleged that neithef a single'personhas'been cited as
defendants in‘ suit No. 08/01, nor any notice has been served upon the

opposite' party. Furthermore, the order sheets of case No. 08/01 are

5 .

silent about initiating any Ex-parte proceedings and appointment of
Jirga of elders. That the notices/summons are feke whicn lacks the
- names of the persons on whom the same were to be served, rather the
narne of caste “Sfori Khel” is' mentioned in the column of defendants.
That caete “Stori Khel” is consisted of three (03)‘ “Tapa jat” namely

C@o\%’\ﬁ(l) 7 Anjani, (2) Mala Khel and (3) Lalbi Khel. The
2\ |

defendants/eppellants belong to Tapa Mala Khel, but no
BAKHT ZADA ‘

- District & Sessions Judyed, . |
| DlsOrakzai atHangu  notice/summon is served upon any elder of Tapa Mala Khel, rather

Ad
Tehsildar, Lower under his signature has issued several
notices/summonses in the name of “Stori Khel” which is based on

malafide, fraud, misrepresentation. One of the summons available on

recerd has been issued for 14.04.2018 i.e., prior to the institution of

——________________‘__________._..u__—__—_——____________._...__'____
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suit. Thaf there are two differenf\./ersions of order and judgment
datc:d 28.10.2018 available on the case file wherein one is
h?ndwritten, while the other is computer printed which are the result
of collusion of the respondents. That another suit bearing No. 42/01
titled “Sadique Khan VS Stori Khel” on the same subject matter has
been pendmg adjudlcatlon since 16 04.2015 wherein the present
re.spondent No. 1 and fespondent No. 2 are parties and they have
participated in the proceedings by submitting appllcatlon. The said
suit was.dismissed as withdrawn at the application of the counsel for

the present respondents on 12.10.2019.

(6). | That finding 'of the learned Civil Judge-I, Kalaya on the issues

5

are wrong, against law and facts on record. That nei;cher any service
of .the | defendents/present | appellants have been procured ‘in
accordence with law nor any evidence has been recorded in _sujt No.
08/01 and the impﬁgned Judgment'in the said suit is passed without
providing opportunity of hearing to the defendants/present eppellants.
They prayed for setting aside judgement and order dated 08.08.2024
of the leamed.Civil Judge-I, Kalaya and judgment and decree dated

28.10.2018 in suit No. 08/01 by acceptance of the instant civil

v’ /7 revision.
aVV ’

(7). After hearing arguments of the learned counsel for the parties

BAKHT ZADA
District & Sessions Judye:1 avallable record perused which shows the followmg,
Qrakzai at Hangu

‘Addl

L. Firstly, although no record of the previous suit pertaining to
the years of 2005/06 tilted “Sadique Khan Vs Stori Khel” in respect
of the same subject matter is available, before this court, but
respondent No. 1 has admitted in his application (plaint) of suit No.

08/01 that previously the matter in issue was decided by the political
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authority (Tehsildal: Lower) 1ntheyear 2006. If it was so, whether
the subsequent suitv was not barred n/s 11 of the Civil Procedure Code
1908, particularly wh‘i‘llé ‘entertaining. suit No. 08/01 under FIGR,
2018 to which the provision of Civil Procedure Code, 1908 are
expressly applicable. It is also onvrecdrd that another suit bearing No.
42/01 titled “Sadique Khan VS Stori Khel” on the same subject
matter~ has been | nending adjudication before APA Lownr, Orakzai
since 16.04.2015 which was transferred to the court of Senior Civil
Judge, Orakzai on 25.06.2019 after rnérge of the Erstwhile fATA
and the present respondents No. 1 and 2 have taken active part in the
proceedings of the said suit, Which was dismissed as withdrawn with
permission to bring fresh suit at the application of the counsel for the
present respondents on 12.10.2019, meaning thereby that the said suit
was also instituted by the present respondents, furthermore, at the
time of institution of suit No. 08/01, under FIGR, on 24.04.2018 and
passing of drder and judgment in the said suit on 28.10.2018, suit No.
42701 was already pending adjudication before the court of APA,
Lower/Assistant Commissioner, Lower Orakzai. The question arises
that why the present respondents file suit No. 08/01 during the
v,/ pendency of the suit No. 42/01 on the same subject matter between
Ow,‘,‘v:\» the same parties. The court of Assistant Commissioner, Lower

.Di?.ﬁ!f ?gefsli\onsJudgc-’Orakzal, decided suit No. 08/01 in five (05) days after writing its first
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! QOrakzai at Hangy ‘

! order sheet on 23.10.2018, while on the other hand suit No. 42/01

|

I

| instituted on 06.04.2015, was still pending adjudication at the time of

[

[

i deciding suit No. 08/01. Suit No. 42/01 titled “Sadique Khan VS
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Stori Khel” was dismissed as withdrawn with permission to bring

fresh suit at the application of the counsel for the present respondents
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A e

on 12.10.2019, but till date'nowfr_esh suit has been instituted, which is

a clear instance of fraud and misrepresentation on record.

It is pertinerit to mentioned here that suit No. 08/01 has been
decided by the: Assistant Commissioner Lower, while acting under
FIGR, 2018. Section 10 of FIGR is reproduced below for ready

reference;

Section 10: Civil referencé to the counsel of elders, ‘where
the Deputy Commissioner is satisfied from any information that a
civil dispute exists between (he parties which is likely to caﬁse bffeach
of peace, he may, for the settlement thereof make an order and
writing stating the grounds for his being so &atisﬁed, refer the dispute
within ﬁfteén (15) days to the counsel of elders, for findings of facts
in-accordance with Riwaj, which shall give its findings on facts
within ninety (90) ddys on the issue and dispute, after making

necessary inquiry and hearing the parties and their witnesses.

So, in the present case, the procedure mentioned for submission
of findings of the Jirga of eldefs, in accordance with Riwaj was
ninety (90) days, but the same has been violated in the present case,
where the decision of counsel of elders has been obtained on the

same date on which the Jirga was appointed by the Assistant

1. L.
- Commissioner.

Section 2(c) of the FIGR, 2018 has defined “counsel of elders”

which is reproduced below for reference;

- Section 2(c) “counsel of elders” means in the FATA, a counsel
of three or more (in odd number) respectable elders appointed by the

deputy Commissioner or the Judge, as the case may be, and presided
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L I

over by Assistant Commissioner. vested with power u/s 30 of the

court.

- In the above definition the number of members of the counsel
of elders has _béen detenhincd a.s three or more which‘ should be in
Odd Nurﬁbers, while in the presént case in violation of sectioﬁ 2 (¢)
thé jqint statement of six (06) persons as members of so-called
counsel of elders have been recorded instead of obtaining
ﬁndings/decision of Jirga with detail of proceedings. Learned trial
court while recording its findings on issue. No. III has ignored theée
facts and legal.provision of FIGR; 2018 which are part of record émd

cannot be ignored.

II. Secondly, the Assistant Commissioner Lower while acting under
FIGR 2018‘ after repeal of the Frontier Crimé Regulation, 1901 has
mentioned in t_he last two lines of ‘his order/judgrrient dated
28.10.2018 that “previous Jirga and other documents are abolished”

so, whether he was competent to cancel the previous Jirga pertaining

to the year 2006 with a stro.ke of pen without heaﬁng the other party,
‘wvf < after lapse of twelve years and in absence of any appeal ﬁlled against
,i;]"v‘v the same, furthermore, he was not supposed to have discarded the

BAK TZADA
District & Sessions Judge-Tga e in guit No. 42/01 titled “Sadique Khan VS Stori Khel” which

Orakzai at Hangu
was also pending adjudication at the time of passing ordér and
judgment dated 28.10.2018. The said order of the As.si.stant
Commissioner was passed without jurisdiction because FCR, 1901
was not in field at the time of order/judgment dated 28.10.2018. All

these shows that the authority has been exercised arbitrarily by the

Assistant Commissioner, Lower Orakzai.
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: Case No. 02/12
Case title: Lal Khan etc vs Hassan Khan etc

II. Thirdly, the Assrstant Commlssmner in his first order sheet of

suit No. 08/01 on 23 10 2018 but nelther attendance of the present
appellants/petrtloners has been marked, nor they have been proceeded
Ex-parte. The Jirga members were appointed on 23.10.2018 and
their verdict is also -submitted and -accepted - by the Assistant
Commissioner on the same date which speaks v_olumes of the undue
efficiency of the court and J irga members. In fact, the court was in
hurry to issue decree in favour of the respondents before fixation of

writ petition No. 3098—P/2018 titled “Ali Azeem Afrtdt Vs

Federatwn of Paktstan and Others before the Worthy Peshawar

nght Court Peshawar vrde decmon of Wthh FIGR 2018 was
suspended on 30.10.2018 i.e., two days before the passmg of decree
and ;udgment dated 28 10 2018, furthermore the whole proceedmgs
have been comp]eted in »ﬁve days | in absence of | the

defendants/appellants.

IV.  Fourthly, the best exarnpl_e of the fraud on record can be seen
by perusing . the. copies of summons issued to the
defendants/petitioners‘ (Caste Stori Khel). Admittedly, the application
(plaint) of suit __'No.__O‘S/OI _has_ been filed on 24.04.2018 as per
endorsement of th_e; Assistant Commissioner, Lower, Orakzai on the
same, but one of the summon has been issued for 14.04.2018, which
is issued before the irrstitution of suit. The' said summons are neither
thumb irnpressed by any person or representatiye of caste Stori- Khel,
Tapa _Mala Khel, nor the_ | lsame bears the | name of any
e]der/representative of the said caste from whom the serviee of
summon has been done.‘_.The. learned trial court has ‘recorded'its

findings on the issue of service of the present appellants in suit No.
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08/01 by considerir}g only the:"ext‘;r.ac;sv,of the oral statements of PWs
recorded during the cou‘_rse; 6f evidence in the trial u/s 12 (2) CPC,lfor
e?gample, in the impugned judgment dated 08.08.2024 the court has
relied on the fpllowing extract of the statement of PW-3, regarding

service of the defendants. - -

20l S e Astol 32T JQ&GUW;}: S st LS N S
Lut&&jymut/GJguf/I‘aundfww/“‘LJf‘u.?:cdf’d/?rigmf‘aun
J/—i.fuw_t-d?—z_lu:'u:/'ui’u;’lxﬁuﬁ/’g_ﬁt;@.u/;,‘ugéxﬁzﬁfuﬁ
UL L2018 10T R un At e 161 224200622 G
. ' . . : C "é_ufj}

The above extract of statement of PW-3 along with extracts of
statements of PW-2 and PW-4 are not conclusive evidence about the
service of d¢fendants in suit No. 08/01. The learned trial court has
totally ignored the documentary evidence in shape of summons and

proceedings of the suit No. 08/01, which is not the mandate of law on

the subject.

V. Fifthly, the perusal of case file of suit No. 08/01 shows that
neither the attendance of the defendants/appellants has been marked

of order sheet, nor they have been proceeded Ex-parte. There is no

6% 2§ written statement available on the case file on behalf of
74

BAKHT ZADA e, defendants/appellants, but still the court of Assistant Commissioner
\dal: Dystrict & Sessions Judge-1, l

I Orakzai at Hangu '
framed issues in the said case file on 22.10.2018. So, the questions

arises that from where the issues have been framed. The said act of
“the court of Assistant Commissioner, Lower has made the whole
proceedings against law as well as doubtful. The learned trial court

has not recorded any findings on this point.
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EN

VL Sixthly, after framing of issues, the court was bound have
prov1ded opportunity of ev1dence to the parties in accordance with
section 10 of FIGR, 2018, but in the present case no evidence has

been recorded. at all, which rendered the order/judgment dated

28.10.2018 against law on the subject.

VIL. Seventhly, the Jirga verdict submitted by the J irga members is
also silent vabout, the place of sitting of the Jirga, the details of
proceedings carried out by the Jirga members, the_ attendance of the
defendants/present petitioners, their names, the process of obtaining

authority (Jl—,ﬁ-‘-\ S| ;) from the parties and most importantly the

process of taking oath on the Holy Quran have been sklpped and

instead of a shortcut way of recording ]omt statements of the Jirga
members was adopted, which is not in the shape of Jirga decision,
rather the same is in shape of joint statements and personal opinion of

the said Jirga members, furthermore, the number of the said Jirga

members is six (06) who have signed the joint statement which is

even number in v1olat10n of section 2 (c) of FIGR, 2018 wherein it is
mentioned that the the number of J irga members should be Odd in

numbers No opportumty of Cross exammation has been provxded to

%
We o
% the opp031te party on the jOlI‘lt statement recorded by the Jirga

BAKHT ZADA

ud,
Dtsgtcif‘a ls:f;':n"gs UJ”dg members on the ba31s of which the Assistant Commissioner, Lower
ra

Orakzai has decided the whole case, meaning thereby that the
defendants were not present in the court.

Keeping in view the above discussion, the instant revision
petition is hereby accepted and the impugned judgment and order
dated 08.08.2024 of the learned trial court being devoid of merits is

hereby set aside. Application u/s 12 (2) CPC succeeded and
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CaseNo. 0212
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| consequently 'order/judgme'nt,"‘a.n‘d d'e;fee dated 28;10.2018 is set
aside and the case is remanded Back to the learned triél court with the
ditéctid‘ns to obtain amended plaint from the plaintiffs , wherein they
should implead all the nécessafy parties by name, who ;clre in
posse‘ssioh of the suit prope'rty and against whorﬁ they are seeking
relieﬁ furthermore tﬁé me-asurement/qu‘antum, description and
boundaries .. of the suif property be also mentioned properly to

ascertain the same in accordance with law. No order as to cost.

9). Record of the case along with copy of this order be sent to the
learned trial court for proceedings in accordance with law. File of this
court be consigned to record room within the stipulated period after

completion and its compilation.

Announced o o .
27.02.2025 | gty =S
—  (Bakht Zada) %7

Addl: District Judge-I, Orakzai
at Baber Mela

- CERTIFICATE

Certified that this judgment consists of eleven (11) pages.

Each page has been read, corrected wherever necessary and

signed by me.
: : oL
Dated: 27.02.2025 al 71’ 5
(Bakht Zada)
Addl: District Judge-I, Orakzai
at Baber Mela

—— S o ——— — A S A S S W - S S WV WS e —— t— - S S G S S S ST e A S G GED GED D SN S T S e e A S N G GED SEN W U S S —— " s S G M S WU -




