IN THE COURT OF 1JAZ MAHSOOD,
SENIOR CIVIL JUDGE, ORAKZAI AT BABER MELA

Civil Suit No. . 84/1 of 2021
Date of Institution: - 04.11.2021
Date of Transfer In: - 23.08.2022
Date of Decision: 08.03.2025

© N oL AW

Moeen Hassan s/o Noor Hassan

Kifayat Ali s/’o Muhammad Hassan

Syed Mir Hassan s/o Amin Hassan

Arab Hassan s/o Ghulam Hassan

Japan Ali s/o Moran Ali

Ali Hassan s/o Khyber Ali

Ghalib Ali s/o Talib Ali

Moula Fagqir s/o Ali Faqir : _

All R/O Qoum Mani Khel, Tappa Zakria Khel, Tehsil Lower,
District Orakzai. | |

............................ (Plaintiffs)
VERSUS |

. Syed Ibn-e-Ali s/o Syed Ageel Hassan R/O Qoum Kalaya Syedan,

Village Char Khela, District Orakzai.
Provincial Government through Secretary Local Government,
Kyber Pakhtunkhwa, Peshawar.

Assistant Director Local Government and Rural Development |

Department, Orakzai. -

BM Khel Company. ' '
.................... «.... (Defendants)

-SUIT FOR DECLARATION OF TITLE AND A
CORRESPONDING RESTRAINING ORDER

JUDGEMENT:

08.03.2025

This order shall decide a suit filed by Mr. Moeen

‘Hasan and others, the plaintiffs, for declaration of title and a

corresponding restraining order against Syed Ibn-e-Ali, the

~
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Pleadings;

The matter as stated in .the plaint reads that

plaintiffs own and possess the suit land from the times of their

ancestors. Plaintiffs hold they belong fo Qoum Mani Khel tappa
Zakria Khel who have been resicllenf.s "and owners of 'the land
since ages. Their ancest(/)rs are buried in the local graveyard.
Their dwellings and cultivable lands surround the disputed
land. It is alleged that the defendant is a stranger to both the
tribe and the land. Further, it is alleged that the attempt of

defendant no 01 to interfere with the suit land, in collusion

‘with the remaining-defendahts is illegal, and liable to be

restrained.

Defendant, in his written reply, denies the claims
and assertions Qf the plaintiffs. In addition to objecting to the
legal validity of the suit, he has challenged its factual version.
Defendant explains that suit land is a ‘Sirri’, and land

endowment bestowed on the religious leader for his services to

-the community. He contends that on 18/10/22, a Jirga composed

of representatives of Qoum Mani Khel, and elders of the local
Shia community found in his favour after deliberations over the
matter. He maintains that he has been living among Qoum Mani

Khel for his last 12 generations, and most of his ancestors are

L“M
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“buried in/around the suit land. He has detailed the burials of his

ancestors in the suit land. He prays for dismissal of the suit.

Defendants no 02 and 03 represented by the District
Attorney have also submitted t‘heir written statement. They hold
that plaintiffs have got no concern with sﬁit property which is
in the possession of the defendants. A public scheme for paving
the staircase has been approved for beautification of the suit
land which is a tourist attraction. They allege that plaintiffs are
motivated by malice and are trying to derail and delay a public

scheme of great benefit. They request for dismissal of the suit.

Similarly; defendant no 04, B.M. Khel construction
company has also filed its written stateﬁlent. It maintains that
- suit land is the ownership of the defendant no 01 against which
a public project for construction of‘}staircase has been assigned
to him. He alleges that plaintiffs are motivated by ill-will, and

have no legally sustainable claim to the subject matter.

Differences in the positions of the sides as distilled

from their pleadings were reduced into the following issues.
Issues:
1. Whether the plaintiffs have got a cause of action?

2. 'Whether the plaintiffs are estopped to sue due to their

L
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ekn\:{:: 2aber MEWN conduct?
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3. Whether the suit is bad for mis-joinder and non‘-joinvder of

the parties?

. Whether the plaintiffs are owners in possession, since

their forefathers, of the property at the North of which
“Khwarr Pukhta Rasta” at the South of which “Mountain”
and “Nanawar Area”, at the East of which “Khwarr
Qabristan” and at the West of which"‘Mountains” are
situated and adjacenf to the suit property either ownership

of the plaintiffs is also situated?

. Whether the defendant No. 01 has no relation/concern

with Mani Khel caste and neither the defendants nor their

predecessors have got concern with the suit property?

. Whether defendant No. 02 and 04 are bent upon

collusively, forcibly and illegally snatching the ownership

of the plaintiffs in the name of government project?

. Whether the suit property has been acquired by the

defendants from the plaintiffs after payment of

compensation?

. Whether the government has appfoved scheme after

preparation of feasibility report and PC-1 and tender has

been issued in accordance with law?

|
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9. Whether the plaintiffs have got no concern with the suit
property and no ancestral and personal graveyard of the

plaintiffs is situated adjacent to the suit property?

10. Whether the plaintiffs are ‘interfering in the official
duties of the defendants by restraining them from

developmental work in the public place?

11. Whether the plaintiffs are entitled to the decree as prayed

for?
12. Relief?

Witnesses/Exhibits:

~Mr. Moeen Hassan, the plaintiff No. 01 himself
“appeared as PW-01, Mr. Qareer Hussain s/o Rijad Hussain as
PW-02, Mr. Qasrat Ali s/o Shah Wali as PW-03, Mr. Noor Jaf
Ali s/o Sardar Ali, jirga member as DW-01, Mr.Wahid Ali s/o
Ghulam Ali, jirga member as DW-02, Mr. Syed Ibn-e-Ali, the
defendant No. 0’1 himself as DW-03, Mr. Syed Qaiser Alam s/o
Syed Alim Jan, owner of BM Khel Company as DW-04, Mr.
Rafi Ullah, computer operator, LG & RD, District Orakzai as
DW-05 ahd Mr. Syed Jan Ali Shah Sub-Eng‘ineer Local
Government as DW-06. ThgyA have exhibited the following

documents;

T Civil Juuge
i 3§ Raber Me\a

P
oeenHassan etc Vs Syed Ibn-e-Ali etc Case No. 84/1 Page 5 of 15




N
g
)

.@";' .

i. Special Power of Attorney and copy of CNIC of PW-01 as

Ex.PW-1/1 and Ex.PW-1/2 respectively.
ii. Copy of CNIC of PW-02 as Ex.PW-2/1.
iii. Copy of CNIC of PW-03 as Ex.PW-3/1.
iv.Copy of Iqrar Nama as Ex.DW-1/1.
"v. Copy of CNIC of DW-01 as Ex.DW-1/2.
vi.Copy of CNIC of PW-02 as Ex.DW-2/1.
vii.AffidaVit as Ex.DW-3/1.
viii.License regarding ownership of DW-04 as Ex.DW-4/1.
ix. Copy qf Tender as EX;DW-4/2.' |
x: Final Comparative Statement as ‘Ex.DW-4/3.
xi.Copy of lgtter as Ex.DW-4/4. |
xii. Contract of BM Khel Company as Ex.DW-6/1.
xiii.Adverfisemenf as Ex.DW-6/2.
X1v. Advertisemernt regarding cqntract as Ex.DW-6/3.
Xv. Authority letter as Ex.DW-6/4.

-Reasoning/Ruling:

Issue wise findings of the court followed by ruling

on the suit is as follows:

“Senik "6|vi'\*jddge \
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Issues No 01, 02, and 03:

These issues pertain to the questions of estoppel and
joinder of pa?ties. Estoppel is a bar on holding a position
| duri‘ng a trial that is against a previously established position.
During the course of trial, no previously held position was
agitatéd specifically to attract the bar of estoppel. Similarly,
‘the court too, during its examination of the case record and
evidence, could not find a positive instance of the suit being hit

by estoppel.

Similarly, throughout the course of trial, defendants
.did not méntion any ne‘cessary party that might have been left
out. A suit for declaration against the current occupant who
claims exclusive title, and a government contractor who is busy
in construction on it, apparently meets the legal criteria of
impleading the right parties. The court could not find any fatal

defect on that score. The issues are decided for the plaintiffs.

Issues No 04.09 and 10:

These issues pose questions about the entitlement of
the plaintiffs as owners to suit property, and consequently, the

legal status of interference with suit property of both the

parties.
S Aior Civil Jutige , ,
Ora| bai =¢ "~ber Mel” Clearly, if plaintiffs are found entitled as owners in
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lawful, and interference by the defendants would be ildlegal.
However, if plavintiffs fail to establish their title over suit land,
they would not receive the remedies of declaration and
| injunction from the court.
Plaintiffs claim they belong to tribe Mani Khel,
"Tappa Zakria Khel, and are owners in possession of suit
‘property. They allege that defendant no 01 does not belong to
the tribe, and thus, has no relation to the property. Having set
the background, the court shall now proceed to vexamine the
issue in light of the evidence.
® Mr. Moeen Hassén, the lead plaintiff, took the witness
stand as PW-01. In his statement, he alluded to an alleged
lease agreemenlt, and conferment of turban, in relation to
suit land. Both these documents find no mention in the
pleadings. Moreover, in his cross examination he
concedes that these documents are in relation to Lando
Ghakh mountains, which is at é distance of 2 KM f}rom
the suit property. He further concedes that he has no
documentary proof in the form of title deed, or ruling of a
jirga that suit land is the estate of tribe Mani Khel etc.

e The witness further states that suit property is the

___._entitlement of Qoum Mani Khel, which, in internal
1hr Civil Judge

¢ Raber l\ﬂﬁﬁuion, fell in the share of the plaintiffs. He concedes
08 MR 2113
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that he could not produce any document or evidence on
the point of partition. He also concedes that out of 08
Tappas of the Mani Khel tribe, no person has made any

claim or complaint again“sl-t defendant no 01.

e About the ass_ertion of the defendant no 01 that his
ancestors are buried in the suit property, the witness
denies it partially. He maintains that the defendant does
not have a graveyard, but he constructed a
tomb/mausoleum of an asclendant in 1995 on plaintiffs’
property.

e Witness also concedes that defendant nd 01 is a religious
leader in the local Imam Bargah, and for his services, the
community has bestowed on him a ‘Sirri’, a piece of land
surrounding the place of Worship for the use and disposal
of the cleric. He further concedes that Mr. Syed Héider
Hussain, a similar leader, received 7-8 Sirris from the

community.

e Next significant event in the controversy is a jirga of
local elders that reportedly gave its verdict on 18-10-22.
In their amended plaint, filed months after the date of the

jirga, the plaintiffs fail to mention incidence of the jirga.
Saipior Civil duuge . | o ) .
2 2+ Raber ﬁyhls rejoinder to the written statement, they deny its

08 MAR Mincidence and validity. However, PW-01, in his cross-
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Pl
examination concedes that it took place, but adds that he

was not around when it was signed.

e He further concedes that the jirga was mediated by the
elders of Mani Khel tribe. He admits that Mr. Wahid Alj,
Mr. Rizwan Ali and Mr. Muhammad Qambar was his

representative in the proceedings.

e Mr. Qareer Hussain. appeared aﬂd'tésfifiéd as PW-02 for
the plaintiffs. In the very beginning of his cross-
examination, he admitsk that.the fbrefathers of the
defendants have been in the property sinc¢ before my

birth, and he is 44 years-old.

e Mr. Qasrat Ali, the third witness for plaintiffs shared
interesting details in his statement. He concedes the
incidence of the jirga about the disputed property, and
that it was mediated by the elders of Qoum Mani Khel. He
concedes fhat the dispute is over land measuring 28-30
jirabs roughly. He further adtﬁits that almost all or most
of the elders of the jirga were from Mani Khel tribe. He -
also admits to the possession of the defendant no 01 over

the Tomb and suit property.

° Mr. Noor Ja Al appeared as the first witness for

PRI
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Metiaefendants He claims to be one of the medlators in the
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Jirga in his direct statement. He states that ‘Jirga
continued for 5-6 hours, its ruling was written by Mr.
Tajamul Hussain, was signed by the mediators, and that it

decided in favor of defendant no 01.

e In his cross-examination, through a direct question, he is
made to admit that defendant no 01 belongs to Qoum
Mani Khel, a fact the plaintiffs have been denying since

day 1.

e Mr. Wahid Ali,- aged 75, appeared as witness no 02 for the
defendants. He claims to be agent/representative for the
plaintiffs in the Jirga. He furthef states in his difect
statement that the jirga almost unanimously .held that suit
property is the Sirri of defendant no 01, and the plaintiffs

. had no legal claim over it.

e In his cross-examination, his assertion that he was the
representative of plaintiffs in jirga remains undamaged. .A
single question about the mode of investiture was posed
to him to which he responded that it was done orally, as
per local tradition. Again, lthrough a direct question he
was made to admit that defendant no 01 belongs to Qourﬁ

Mani Khel.
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e Defendant no 1 himself took the witness stand as DW-03.
He was also made to admit that he belongs to Qoum Mani

Khel.

e To take an overview of the matters highlighted above, the
court observes as follows. Plaintiffs alleged fhat suit
property is the estate of Qoum Mani Khe;l that fell in'their

share af the time of partition, and that defe.ndant no 01
does not belong to Mani Khel, thus, is unrelated to the
property. To establish their claim, plaintiffs refer to two
documents which during evidence came out to be related
to some mountains situated 08 kms away from the suit
property. Of the Jirga that plaintiffs conceded, they failed
to produce the alleged written outcome or any witness
although they admitted their existence. Next, the
plaintiffs fail to mention a jirga that took place in the year
2022, and when disclosed by the defendants,‘the plaintiffs

denied its incidence and validity.

e However, during evidence they conceded its occurrence
but disputed its outcome. Interestingly, a jirga mediated
by the elders of Mani Khel, to whom the defendant no 01

does not belong allegedly, had found in his favor against
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® An agent for plaintiffs in the jirga, appeared and testifiéd
in favor of defendants. While a witness for plaintiffs
conceded the possession of the defendant no 01 over suit
property for at leést over 50 years now. Three witnesses
of the defendants were made to admit that he bglonged to

Qoum Mani Khel through a direct question.

o In view of the foregone, it is safe to conclude that
plaintiffs failed to produce any title deed, ruling of tribal
elders, or witness on the pointlof their title. On the other
hand, they have conceded possession of the defendant

‘ orver suit land for generations, and fhat he belongs to

Qoum Mani Khel.

e In this background, the issues are decided against the

plaintiffs.

Issues No 05, 06, 07, and 08:

These issues pose the questions of relation of the
defendant to the suit land, and question of collusion between
the private and official defendants, and the mode of acquisition

of the suit property.

The answers to these questions have already been

Juuye

- x—prrdﬂ*i‘ded under the dlscussmn in the preceding section. Suit

ﬁ Wz«R 'lgﬁﬁ‘d was a Sirri given to defendant no Ol for his religious

oo ,',S.er:V-ice to Qoum Mani Khel. Defendants no 02 to 04 maintain
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that the government is merely interested in beautification of the
area in the possession of defendant no 01 by giving it a facelift,

and installing stairs track for tourists.

Plaiinti.ff testifying as PW-01 concedes that in his
_cross—examination that Nanawar mountain, a tourist spot, is
adjacent to the suit property, and that the government project
pertains to installation of a walking track to Nanawar
Mountain. Further, he admits that he has not objectéd to the

project before any government body.

Similarly, the contractor fof the project, Mr. Qaisar
Alam, testified as DW-04, and related the same version that he
was handed over a project for beautification through face lift of
‘the track to mountain Nanawar. That the portion of land
adjacent to it was in posseséion of defendant no 01 who duly
~consented to the pr}oje‘ct. Iﬁterestingly, this portion of the.

statement was not disputed throughout his cross-examination.

In view of the above, the issues are decided for the

defence, and against the plaintiffs.

Issue No 11 and 12:

This issue digs into the question of presence of

\or CWC&WS'@ g\ﬁ action for the plaintiffs, and their entitlement to relief.

anhel N

Inqthie discussion on the facta probanda, the principal issues
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collective y dlscussed above, the plaintiffs failed to prove their
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claim in relation to the suit property being their entitlement and
possession, therefore, they do not have an actionable cause of

action. Issues decided accordingly, against the plaintiffs.

Case file be consigned to the record room after its

necessary completion and compilation. | |
Announced | )L
08032025 \ Tjaz Mahsood)
Senior Civil Judge,
Orakzai (at Baber Mela)
CERTIFICATE

Certified that this judgment of mine consists of fifteen (15)
pages, each has been checked, corrected where necessary,,and signed by

me.

(Ijaz Mahsood)
Senior Civil Judge,
Orakzai at (Baber Mela)
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