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STATE VS RIAZ UR REHMAN

FIR No. 54 | Dated: 22.09.2024 | U/S: 9 (d) of the Khyber
Pakhtunkhwa CNSA 2019 | Police Station: Kurez

| INTHE COURT OF SYED OBAIDULLAH SHAH,
SESSIONS JUDGE/JUDGE SPECIAL COURT, ORAKZAI -

(AT BABER MELA)
SPECIAL CASE NO. . 28/30F2024
DATEOF INSTITUTION ~~  :  23.10.2024
DATE OF DECISION : 04.02.2025

STATE THROUGH SARDAR KHAN ASHO, POLICE STATION

KUREZ
....... (COMPLAINANT)

_VERSUS-

RIAZ UR REHMAN $/0O NIAZ MUHAMMAD KHAN, AGED ABQU'T

39 YEARS R/O CASTE FEROZ KHEL, MIRBAK

e (ACCUSED FACING TRIAL)

Present: Umar‘Niaz, District Public Prosecutor for the State. -
: Sana Ullah Khan Advocate for accused facing trial.

FIRNo.54 - Dated:22.09.2024 U/S: 9 (d) of the Khyber

Pakhtunkhwa Control of Narcotlc Substances Act, 2019 ,
Police Station: Kurez '

JU DGEMENT -

04

@,

02.2025 |
The accused named above faced trIal for the offence

u/s 9 (d) of the Khyber Pakhtunkhwa Control of Narcotic -

“Substances Act, 2019 vide FIR no. 54, dated 22.09.2024 of
,Police StatIon kurez. |
| The case of the prosecution as outlined in the
'Murasila based FIR 'is as follovI/s: On 22.09.2024, the

complainant, Sardar Khan ASHO along with other police

personnel set up a picket on the spot where at about 09:30 -

hours, a suspicious person holding a plastic bag in his right
hand on way from Anjani towards the picket, was stopped.
‘The complainant searched the bag and recovered 05 packets

of chars, each weighing 1200 grams and IIvrapped in yellow
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%’f‘\é witnesses u/s 161 Cr.P.C. After completlon of 1nvest1gat10n

( STATE VS RIAZ UR REHMAN

. FIR No. 54 | Dated: 22.09.2024 | U/S: 9 (d) of the Khyber
Pakhtunkhwa CNSA 2019 | Police Station: Kurez

colour scotch tape, totalllng 6000 grams. The complalnant |
separated 10 grams of chars from each packet for chemical

| analysis through FSL and sealed them in parcels no. 1 to 5.

Theremaining quantity of chars weighing 5950 grams_and
the bag (10 grams) were sealed in parcel no. 6. The 'spot
proc'eeding:s‘were re.corded by driver Irfan Ullah using a cell
phone and:stored in a USB that Was packed in parcel no. 7
All. parcels were affixed/placed with monograrn :of l‘.AA’.’..
The compl:ainaht took into possession the case property vide
reco\(ery memo. Subsequently, the accosed who disclosed

his name as Riaz Ur Rehman was arrested on the spot by

issuing his card of arrest. Murasila was drafted and sent to

the police through Constable Syed Abbas Ali Shah which

was converted into F IR by Syed Ibn Ul Hassan MM.

After reg1stratlon of FIR, 1t was handed over to PW-

6, Hashtm Khan 10 for 1nvest1gat10n Accordmgly, after :

recerpt of Muras1la card of arrest, recovery memo and copy
of FIR he visited the spot prepared s1te plan Ex PB on
pomtatlon of the complalnant. On 24.09.2024 he sent the

samples of chars in parcels no. 1 to 5 to the FSL for

chemical analys1s through Constable Khial Hussaln/PW 1

along w1th application Ex. PW 6/2 v1de road permrt

certlﬁcate Ex. PW 6/3 and recorded statements of marglnal
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STATE VS RIAZ UR REHMAN
“ FIR No. 54 | Dated: 22.09.2024 | U/S: 9 (d) of the Khyber
Pakhtunkhwa CNSA 2019 | Police Station: Kurez. '

he handed over the case file to SHO for submission of

challan.

) (4) 3 Upon receipt of the case file for the purpose of trial |
'the accused was summoned through addendum—B from Sub-
Jail, Orak'zai,' the provision of sectidn 265-C Cr.P.C was
comphed w1th and formal charge was- framed against him to .
whrch he pleaded not gullty and claxmed tr1a1 Accordmgly,
| the prosecution exammed as many as 06 witnesses. The grst
of the evidence is as follow; |
L ConStabile Khial Hussain is the first wit_ness of |
| prosecution. He has taken parcels no...‘ 1 vto 5
conta1n1ng samples | of chars to the FSL for f_
chem1cal analy31s on 24 09. 2024 ‘and_ after |
submiss‘ion of the same, he was given the receip‘t‘ |
of the parcels which was. handed over by him to | |
: the fInvestigation Ofﬁcer upon his return.
II. Syed Ibn_ Ul Hassan .MM appeared -in the witness
» box as PW-2. He has mcorporated the contents of |
| Muras1la Ex. PA/l into FIR Ex. PA. He has |
recelved the case property from the complamant |
and kept it in Mal Khana in safe custody, by
maklng _1ts entry in register no. 19 Ex. PW 2_/ 1. He

has handed over parcels no. 6 and 7 to the IO for
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STATE VS RIAZ UR REHMAN

" FIR No. 54 | Dated: 22.09.2024 | U/S: 9 (d) of the Khyber

Pakhtunkhwa CNSA 2019 | Police Station: Kurez

its prodiiétion before the Magistrate and parcels -

‘ 'no.‘;l to 5 for sending it to the FSL "

Altaf Ali SHO is PW-3. He has submitted -
corhpleté challan Ex. PW 3/1 in the instant case

against the accused facing trial.

Sardar Khan ASHO is the -cqmplginant of the

instant case. He as PW-4 repeated the same story ‘

" as narrated in the FIR.

cdﬁstable Syed Abbas Ali Shah appeared in the
witﬁess box as PW-5. He besides '_beir.l_g "
eyewitne_sé of the occurrence is.the marginal
witﬁéss of the recovery memo Ex _PC. as well as
vi‘dev which the cémp]aihant :Haé taken irlltvo‘

possession the case property. He also reiterated

~ the contents of FIR in his statement.

Las}dy, the Investigation Ofﬁcer Hashirﬁ Khan
Was' éxamined as PW—6 who "in his évidencé |
depjosed. in fespect of the investigatioﬁ carried oﬁt
by him in the ‘instant case. He has preparéd sitc |
pléﬁ Ex PB on poih.tationv éf Athe-: com.pl‘ain-antj;,

recorded statements of witnesses u/s 161 CrPC,

‘produced the accused before _the court of Judicial

Magistrate vide his applications Ex. PW 6/1 and

Ex. PW 6/4, sent the representéltive samples to the
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45 STATE VS RIAZ UR REHMAN -
© . wieei —wwwwii . ... FIRNo. 54| Dated: 22.09.2024 | U/S: 9 (d) of the Khyber
‘ | Pakhtunkhwa CNSA 2019 | Police Station: Kurez

FSL along with the application Ex. PW 6/2 vide
; | road permit certiﬁcate Ex. PW ,6/3‘- and its resu'lt
was received and placed on file by him as Ex. PK.
;He has placed on file the attested copies of register
_nof 19 Ex. PW 2/1, copies of DDs of different »
po_lice personnels and submitted the case file to

‘the SHO for onward proceedings”

(d). After closure of prosecution .evidence, statement of
the accused was recorded u/s 342 Cr.P.C; however, neither
he wished to be exammed on oath nor produced defence |
evidence. Accordmgly, arguments of the leamed DPP for the
State and leamed counsel for the accused facing trral heard
and case ﬁie perused. - | ”
(6) Leemed DPP for the: state submitted that the accused
| facing trial is directly nominated in the FIR, huge duantity of
chars has heen recovered from his possession 'which. are ‘
sealed and sarnpled on the spot by the‘complai‘na.lint, the 10
P hés: condufcte'd. inuestigation on the spot, .the.sarnples for
chernical analysis have been trensmitted to the‘:FSL withih
( the presorrbed period which hes been found positive vide

\Sw eport of FSL Ex. PK The complamant the wrtness of the
S

'1>\ ‘7ecovery, the official transmitted the samples to the FSL and |

the IO have been produced by the prosecutlon as w1tnesses,
b«\{ e.“‘i; " S&“dg : .
'"’*Sgab , Melwhom have fully supported the case of the prosecutlon and

their statements have been lengthy Cross exarnlned but
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STATE VS RIAZ UR REHMAN
FIR No. 54 | Dated: 22.09.2024 | U/S: 9 (d) of the Khyber
Pakhtunkhwa CNSA 2019 I Pollce Station: Kurez

nbthihg contradietory could be extracted from the.mouth ef .
any of the witness and that the proeecution has proved itis- |
cas'ei beyortd shudow of any doubt.
Learned counsel for the defence -argued that though ‘
the accused faeing trial is directly nominated in the FIR, the
atlleged chars have been shown recovered on the spot artd the
report of F:SL‘ supports the case of prosecution; however, the
accuéed faci'ngk trial is falsely implicate:d 1n the instartthcése_
and nething has been recovered from his posse'ssion.. He
argued that the prosecution has failed to prove the mode and
manher of recovery -and the mod:e “and | manner ‘X(j)'f .
1nvest1gat10n allegedly conducted by the 10 on the spot as
detailed by the prosecutlon on the case file. He further
submitted that the safe custody of the case property and its
transmissiort from the spot‘to the .PS has not been prQ\}ed:. He
eoricluded: 'that v‘_there are ivérieue dents‘: in the eaee of
prOseeution leading to its feilure to bring--hotne the chérge
against the;‘ accused facing trial. | | i
" To ‘determine the veracity of the euents at the crime
scene onthe relevant day at the relevaht time irt the mode
and manner as alleged, the mode and manner of the

ihvestigatibn and the safe custody of the case property; thie

‘x Court while applymg its }ud1c1a1 mmd has to unfold the
LN \& W ' -

e et @e\aprosecutlon S story in juxtaposition w1th the testlmomes

v g g%
% \\«; && 'i‘; H
'\:‘;\3" ,UT:‘

given by the prosecution witnesses in the Court.
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STATE VS RIAZ UR REHMAN
N .. FIR'No. 54| Dated: 22.09.2024 | U/S: 9 (d) of the Khyber
. Pakhtunkhwa CNSA 2019 | Police Station: Kurez

It s alleged‘ by the pro_secutiorr 'that: - the
complamant/PW -4, after fen‘cing" the crime | venue,.
1ntercepted the accused recovered contraband chars from hlS
| possessioni at  09:30 hours. Following. this, the

complainarlt/PW-4 took into possession the recovered drugs
-and drafted the;crucial documents which were sent to the
police statron where the FIR was chalked orlt at 11:40 hours.'
" Paradoxicaliy,‘the complainant/PW-4‘> claimed'in the openihg :
line of his ;cross-examination that the IO\:/’PW-6 arrived ‘at the
crime scerre .at 1.0:30 hours hesides uttered that the m.arginal
witness's statement under section 161E CrPC was recordedat'
the same time as the IO's arrival on the scene at 10:30 houre.
HojW‘ | could the IO/PW-6 have show.nl‘ up“ on the sldot of
occurrence and record the statemerlt of marginal Wltness
when' therewas not even a formal FIR regretered agamst the
accused?. In this regard,. 2020 P CrL J :ENote 72 is félié’d
upon.A Su}apose that the 'comiplainan't/PW-?»'s testimony
regarding the time of recording marginal witness’s statemerrt
uhder: section 161 CrPC is accurate. If so, howcan the
.(\prosecutiorir justify the marginal Witness'é claim that his

statement was recorded at 1300 houré'?.

It is admltted on the record that after preparatlon of |

o

| parcels by the complamant/PW -4, monogram of ‘AA’ "was
IAVEA

e T ygae® -
- Qt“;?%“ 003 “\e\cafﬁxed on them Accordmg to his account, this monogram
og Q)r
“\Eﬁx \(fi

%‘3"3’ ,: was not in hlS name but rather Altaf Ali SHO‘s The
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; STATE VS RIAZ UR REHMAN
e FIR No. 54 | Dated: 22.09.2024 | U/S: 9 (d) of the Khyber -
Pakhtun,khwa CNSA 2019 | Police Station: Kurez

| prosecutlon has not offered any convincing Just1ﬁcat1en for
the cornplalnant's usage of the monogram "AA" 1hstead of a
monogram of Sardar Khan ASHO which Would deﬁnitely be
"SK". Relience is placed on 2018 M'LD 1740.
Meireover, the complainant/PW-4 and the
eyewitnesé/PW-_S have net toed in line in respect of the time
= of leaving the spot after making épet pointation to the
IO/PW-6. Abbas Ali Shah/PW-5 stated that their departure
J t1me was 12 40 hours, but the complamant/PW -4 stated that
- 1t was 13: 30 hours It calls into questlon the complamant
pa‘rty's. presence on the crime venue end further erodes the
prosecutieh's céee. |
Another damaging espeet of the ease is that: the
corrrlp'lainant‘ in his cross examination as PW-4 stated that he
has handect over the case preperty to the Moharrlr howevet*
he d1d not spemfy whether 1t was Syed Ibn Ul Hassan Madad
Mohamr/PW 2 or otherw1se since he/PW-2 acknowledged
that Libab Ah was the Mohamr at that tlme |
| The statement of PW-S/eyewttness of the occurrence
~casts suspijcion on the on-s:cenevarrivalt of the IQ/PW—_6 by

stating that the IO/PW-6 arrived on the ‘spot to cenduet
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o3 STATE VS RIAZ UR REHMAN |
N e o . FIR No. 54 | Dated: 22.09.2024 | U/S: 9 (d) of the Khyber
" Pakhtunkhwa CNSA 2019 | Police Station: Kurez

According to the available record, at the time of

official namely, Driver Irfan UHah was cathring ;_the entire
scenario at the crime scene through a mobile 'phone;
however, the prosecution violated‘ the QANUN-E-
'SHAHADAT ORDER, 1984 by failing to produce the

aforementioned witness to support their story.

the FSL within the prescribed period of time and its report

has been found positive but it cannot alone be taken into

establish the mode and manner in which the' valll.eg:ed
cCCurrence took place and the mode and manner of
mvestlgatmn conducted on the spot, as the eVidence
presented 'remalns 1nconcluswe and’ lackmg in detall
Furthermore, the 1nvest1gat10n carried out by the IO. are
either 'inadequately eXplained or missingA altbéether._This
failurlez to substantiate both the cccnrrence and‘ ‘the
int/estigaticn _raise's serious doubts about the credtbility and

(integrity of the case.

mvestlgatwn officer has not gathered any CDR data of the

fofe “‘\ \ge accused facmg trial and police ofﬁc1als present on ‘the scene
MQ
¢ o\3 oo
By ) t%“ 3

a0 @ . at the time of the incident, desplte the fact that the presence
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: Though the samples of chars have been transmitted to |

consideration for conviction of the accused when the

ccmplainant and the Investigation Officer have failed to

(%69‘ It is also necessary to mention here | thatl the
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FIR No. 54 | Dated: 22.09.2024 | U/S: 9 (d) of the Khyber
* Pakhtunkhwa CNSA 2019 | Police Station: Kurez

-of the complainant party has been quéstioﬁed due ﬁo th§ lack

of any supportive evidence. In such a situation, the most

trusfworthy and beneficial evidencé could have been the call

 data record of the complainant and the accused, which could

have led to their presence on the spot. Furthermore, accused

facing trial has neither confessed his guilt nor any further

recovery was affeéted at his pointati'_on' despite he being in

pblic':.e jcustod»y for some timé. Also, no évidenée wés v:br(').ught
oh 'rec':ord‘ to prove his connectidn Wi;[:h thé :recovered |
contraband‘. rather the evidence led b)."the prosecut?ic:)n is full
of ‘ddub;?s ‘and Contradictioﬁs whic'h'. .h;we' deniéd fhe‘.v!e'r'y
presenbe of the Witnesses and their préoceedings' at.\ ’.ch_e. sLPOt.a'.c

the relevant time. It seems that eithérf the witnesses were not

‘present at the relevant place: on the relevant date and time or

have not depoé_éd in the ._rr.lo‘de”and manner in Wthh the
oécurfende »;/as élleged to have had Been cSmmitted. |
.Siné:e it"is well established law that a single doubt, if
deemed réasonéble, would provide the _éccused‘ acquit'%a'l.
r:athéruthéﬁ‘ a combination of multipie E'doll.lbts, all 6f thésfe
qéﬁtfédictians and d_iscre‘pancies'- in’ tﬁe | brc%sécﬁfion‘s
evideﬁéé rai;s‘.e severe ‘questionsuaboﬁt the Ibrose(::uti.()‘h;s' fc‘asve::.

~

As 2008 SCMR 1221 underlines thét;

AKX giving benefit of doubt to an accused person,

e et more than one infirmity is not required, s single
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~ STATE VSRIAZ UR REHMAN -
FIR No. 54 | Dated: 32.09.2024 | U/S: 9 (d) of the Khyber
Pakhtunkhwa CNSA 2019 | Police Station: Kurez

infirmity creating reasonablé doubt in thej‘_min:d
o a rec;zsoﬁable and"vprudent mind fegardiﬁg the
truth of charge-makers the wfzdle case doitbtful.
Mer:ely- ‘beéausé the burden is‘ ron accused t‘b:- '
prbve his innocence it does not ;zbsolvé the
prosecution to prove its case.. against thé |
accused beyond any shadow bf doubt in hi& dutj/
does not change or far)_) in 'thé case”. -
Thils, in:view of the 'afdrerﬁehtionéd diScuSsiori,'it is
held that there are various discrepariciéé in the prosééution

case who failed to prove the case against the accused beyond

‘shadow of doubt. Therefofe, the accuséd namely,: Riaz Ur

Rehman 1s acquitted of the charge lei/élled agéir{st him by

~extending him the benefit of doubt. Accused is ih custody.

He be released forthwith, if not required in any other case.
The case propelrty‘i.e., chars be destroyed éﬂet the e'xpi'ry of
period provided for appeal/revision in accordance with law;

Judgﬁleht announced. File of this court be ¢6hsignéd

Dated: 04.02.2025

udgg/ :
Orakzai at Baber Mela
, CERTIFICATE - | |
Certlfied that th1s judgment con51sts ofele

wen (11)
'pages. Each page has been read co ected w erﬂ(

necessary ‘and signed by me.

Dated: 04.02.2025

Orakzai at Baber Mela .
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