STATE VS SHAKEEL AHMAD
Case No. 13/CNSA, FIR No 44 | Dated: 29.06.2024 |-U/S 11 (b) CNSA/lSAAIS Exp, | Police Station:
Mlshtl Mela _ .

IN THE COURT OF BAKHT ZADA -
ADDITIONAL SESSIONS JUDGE-I/JUDGE SPECIAL COURT, ORAKZAI

| (AT BABER MELA)
SPECIAL CASE NO. 13/CNsA oF 2024

DATE OF ORIGINAL INSTITUTION : 21.08.2024
DATE OF PRESENT INSTITUTION : 16.10.2024
DATE OF DECISION ‘ : . 09.12.2024

STATE THROUGH MUHAMMAD YOUNAS SHO, PS MISHTI

MELA
....... (COMPLAINANT)

-VERSUS-

SHAKEEL AHMAD S/0O GULBAT KHAN, R/O QAUM MISHTI,
TAPPA DARVI KHEL, VILLAGE SHALZARA, DISTRICT

ORAKZAI
T (ACCUSED FACING TRIAL)

JUDGEMENT
'09712.2024

Accused} Shakeel Ahmad S/O Gulbat Khan, Qaum
Mishti, Tappa Darvi Khel, Village Shalzara, District
Or'akzai. is facing trial in case FIR No. 44, dated

~ 29.06.2024, registered U/S 11 (b) CNSA/15AA/S Exp of

PS Mishti Mela, District Orakzai.

(2). Facts of the prosecutioﬁ case ‘as reported in
‘Murasila by the complainant Muhammad Younés Khan

- SHO, PS Mishti Mela are that he along with Constables
Fazal Hafne_ed No. 1247, Muhammad Umar Nd. 252 and
Driver Sami ‘Ul Haq No. 1349 were present atbqrricade

on the main Mishti road, in the meanwhile a pedestrian

W coming from Dara Hassan Zai side was found suspicious,

who on seeing the pollice party tried to escape, but was

o

P.ohw&e'\oVﬂpowered During search, one 30 bore plstol bearing
GP“.{\:’S‘E’%% .

X ? No. 2973 along with a ﬁxed charger containing four (04)
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STATE VS SHAKEEL AHMAD
.Mishti Mela .

live rounds of the same bore recovered from the folding

‘Strang of the person. On further search, the
complainant/SHO recovered one hand grenade bearing

No. POF-408001 from left pocket and for diffusing the

same, BDU staff was “called. The piétol alohg with
ammunition was packed and seavléd iﬁto parcel No. 1. On
checking the -piastic bag, white colour recovered frém
right pocketbf the person, ICE was recovered which were

wéighed through digital scale which came out to be 200

grams. One gram ICE was separated and sealed-in‘parcel

No; 2 for sending the same to FSL for chemical analysis,
while the ‘remaining 199 grams ICE alopg with plastic bag
were packed ana sealed into parcel No. 3. Aftef diffusing
of fecoveréd hand 'gfenade, the same Was‘ packed and
sealed into‘ parcel No. 4 Video of the occurreﬁce through

mobile phone was prepared which was converted into

"USB and the said USB is sealed into parcel No. 5. 1/1
-monograms of “MY” is sealed in all the parcels, while 3/3

seals of the same monograms were affixed on all the

parcels. The. parcels were taken into possession vide

recovery memo. The accused disclosed his name as

“Shakeel Ahmad $/O Gulbat Khan, R/O Qaum Mishti,

Tappa Darvi Khel, Village Shalzara, District Orakzai who

was found to be involved in the commission of offense

and his card of arrest was issued. Murasila along with
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STATE VS SHAKEEL AHMAD

dasc No 13/CNSA FIR No. 44 | Dated: 29.06.2024 | U/S 11 (b) CNSA/15AA/5 Exp, | Police Station:

Mishti Mela
card of arrest and rgco_very -r‘nemo' for the purpose of
r.egistration‘()f FIR were handed over fo Mﬁhammad Umar
No. 252 fbr I}taking the same to tﬁe PS and hence, the

- instant FIR. .

After registration}of FIR No. 44, dated 29.06.2024,
'registered us 11 (b) CNSA/ 15AA/5 Explosive
Substances Acf, 2013 of PS Mishti Me}a, District Orakzai,
the ..sa'me was handed over to InVestigating Officer who
visited the épdt, prépared site plan Ex. ?B on pointation of
- the corﬁplainant/SHO. Aﬁer completion of investigation,
he returned the éase file to SHO for submission of
 complete ;:hallan...

Complete cﬁallan in the instant case was submitted
agginst the éccused facing trial. The accused was
'.sur_nmoned 'tﬁfohgﬁ “Zamima Bay” a-lnd. on 21.'08.2(:)24
| provis‘vionsx;f 265-C of the Code of CrirriinallProcedure,
1898. Was complied With and copies of documents were
~supplied to the accused free of cost. Formal charge against
the accused was framed on 13.09.2024 to which he
pleaded nbt' guilty and claimed trial whereafter, the

prosecution witnesses were summoned. -

The prosecution recorded the statements of as
‘many as six (06) PWs, the gist of their evidence is as
under;

. The gist of the evidence is as follow;
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' STATE VS SHAKEEL AHMAD .
' Case No. 13/CNSA, FIR No. 44 | Dated: 29.06.2024 | U/S 11 (b) CNSA/15AA/5 Exp, | Police Station:
. Mishti Mela - , ®

!

L PW-01 Constable Saeed Khan: On 02.07.2024
the IO handed over to him parcels no. 1, 2 and 4,
, duly sealed albﬁg with road permit certificate no.
16/21-MM ‘and ‘19/21-MM along with two
applications addressed to FSL and roéd’ permit
certificate 17/21-MM along with application
addressed to 'BDU,‘ Peshawar. H¢ took all the
parcels‘ in which parcels no. 1 and 2 was
submi&ed in FSL, Peshawar along with
épﬁlication | and on road permit ceﬁiﬁcate
rgcei\}ed the acknowledgment from the official of
FSL. Similarly, he took parcel no. 4 and handed
over thé same to official in BDU, Peshawar a'long
- with applfcation and received endorsement on the
~ road vpe"rr‘hit certificate. Lat‘erﬁv'on, he handed over
the r}oad permit certificates to the IO on his
r.eturn.. The IO "rec‘orded his statements u/s 161
Cr. PC on the same day. He was cross examined

by the defense counsel.

II. PW-02, Head Constable Ishtiaq Ali, BDU Staff.

On 29.06.2024 he was present in PS Mishti Mela.
The SHO Muhammad Younas called him at
- about 1745 hours on his cellular phone and told

him that he recovered a hand grenade. He

proceeded to the spot where complainant/SHO
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STATE VS SHAKEEL AHMAD

" Case No. 13/CNSA, FIR No. 44 | Dated: 29.06.2024 | U/S 11 (b) CNSA/15AA/5 Exp, | Police

Mishti Mela
handed ovér' a Hand grenade for the purpose of
defusing: He defused the hand grenade on the
spot and handéd over back to thé SHO alvong with

his report which is Ex. PW 2/1. IO recorded his

'statérnént U/S 161 Cr. PC. He ‘was also cross

examined by the defense counsel.

PW-03, Muhammad Saeed Mobharrir. On receipt

of Murasila he incorporated the contents of
Murasila into FIR Ex. PW 3/1. SHO handed over
to him parcels no. 1 to 5 duly sealed along with

~ accused. He kepf the case property in Mall Khana

of the police station and accused was locked up

and made entries in register no-19. Attested copy
of the register no. 19 is Ex. PW 3/2. On

30.06.2024, he handed over the case property .in

‘parclels no. 1, 3 and 4 to the 10 for taking the

same before Hon’ble Judicial Magistrate and‘
made entries in register no. 19. On 02.07.2024 on
dire‘Ction of the IO he handed over parcels no. 1,
2 and 4 and made entry in register no. 19. He also

made entries in Daily Diaries which is Ex. PW

33 (containing two pages). He produced the

DDs of the case before the court (seen and

returned). On return of constable Saleem Khan

from FSL on 02.07.2024 the IO handed over to
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STATEVSSHAKEELAHMAD
Case No. 13/CNSA, FIR No. 44 | Dated: 29. 06.2024 | U/S 11 (b) CNSA/15AA/S Exp, | Police Station:
Mlshtl Mela ‘ @

him road permit certl‘ﬁcate no. 17/21-MM and
19/21-MM which he kept in register no. 19. The

original of which produced before the court (seen

and returned). The IO recorded his statement /s
161 Cr. PC twice. He was thoroughly cross

exa’fnined by the defense counsel.

IV. PW-04, Muhammad Younas Khan SHO, PS

o - . Mishti Mela. He stated that on 29.06.2024 he
| along with pélice officials pameiy Fazal Hamid
no. 1247,,Muham1ﬁad Umar no. 252 aiong with

driverl Sami Ul- Haq had made barricade at the

place of occurrence at main road leading from

Mishti Bazar to Dara Hassan Zai situated at In-

.Khan Talab at about 1740 hours that at the
meantime a person coming from Dara Hassan Zai

side on foot waé found suspicious, who on seeing

the police party tried to escape but was

: overpowered. During seérch of the person, he
recovered one 30-bore pistol bearing. no.2.973

along with fixed charger containing four rounds

Y

/S v : .

lﬁ' . of same bore from the. folding Strang of the
M |
. Q\ - person. On further search he recovered white
DA . . . .
69““1 7’;;?‘\%5““' colour plastic bag from the right pocket side of
. AL 200V

g gma? . :

pad P gt accused while from the left side pocket he also

recovered one hand Grande bearing no. POF-
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STATE VS SHAKEEL AHMAD

Case No 13/CNSA, FIR No. 44 | Dated 29.06.2024 | U/S 11 (b) CNSA/15AA/5 Exp, | Police Station:

Mishti Mela

408001. For its defusmg he called/summoned the
BDU staff. The pistol along with its ammunition

in.pafc_el no.l Ex. P1. On checking the plastic

bag ICE was recovered ‘which were weighed

through digital scale which came out be 200

grams. From"fhé recovered ICE, he separated 1.

gram ICE for‘the purpose of -FSL and sealed the
same intd_ péfcel no. 2 while the remaining 199
grams ICE alon'g with plastic bag in parcel no. 3

Ex. PZ while the harid Grande after its defusing

was sealed into parcel no. 4. The video was made

from the spot proceeding through cell phone by

Muhammad Umar constable. After its converting

into USB, the USB was sealed int parcel no. 5

~ Ex. P3. The person disclosed his name as Shakeel

Ahmad s/o Gulbat Khan. The above-mentioned
parcels were taken into possession vide recovery

memo Ex. PW 4/1 in presence of marginal

wetness ‘namely Fazal Hamid and Muhammad

Umar. All the parcels were sealed with
monogram of “MY”. The accused Shakeel
Ahmad was arrested in the instant case vide card
of arrest Ex. PW 472. Théreafter,_ he prepared

Murasila Ex. PW 4/3 and was sent to PS for

- registration of case along with recovery memo
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. STATE VS SHAKEEL AHMAD
Case No. 13/CNSA, FIR No. 44 | Dated: 29.06.2024 | U/S 11 (b) CNSA/1SAA/5 Exp, | Police Station:
' : . Mishti Mela .

P

and card of. afrest to PS through constable
Muhammad Umar No. 252. On arrival of the IO,

the complainanf/ SHO pointed out the site plan to

him who at his instance prepared the site plan. He
also shown the case'pfoperty to 10. He handed
- over the case property to the Moharrir of the PS
for keeping the same for safe custody and
directed him to make entry in relevant register.
The accused \‘Nas- also handed over to Mpharrir
who kept him in police lock-up, after completion
of investigation he submitted complete challan
against the accused. His stétement is also
~ subjected to lengthy cross examination by the

defense counsel.

V. PW-05, Constable Muhammad Umar: He was
| present with complainant/SHO and marginal
witness to the ‘recovery ‘memo Ex. PW-4/1. He
repeated the whole story as deposed by PW-04.
He also took the Murasila to PS.‘ He was also

cross examined by the counsel for the defense at

length.

VI. PW-06, Muhammad _Hanif OII: = After
registration of the instant case, copy of FIR along
with Murasila, recovery memo and card of arrest

of accused were handed over to him for
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: STATE VS SHAKEEL AHMAD :
‘ Case NO 13/CNSA, FIR No. 44 | Dated: 29.06.2024 | U/S 11 (b) CNSA/15AA/S Exp, | Police Station:
| ‘ Mishti-Mela | ¢

inveétigation. He along with investigation staff
pr_ocﬁéeded to-the spot and prepared site plan Ex.
PB .at_,the instance of SHO which is cc)rréct with
all its footnote. The SHO shown to him case
II'V)'roper'ty ie. pafCels 1 to 5 of the instant caée.
Thereafter, he recorded the statement of marginal

: Witneéses namely Fazal Harﬁid and Muhammad

' Umar on the spot. From the spot inspeption he

" along with investigation staff returned th the
Police Station. Inl PS he recorded staterﬁent of
Moharir of PS Mﬁhammad Saeed and Incharge
BDU Ishtiaq Ali. On 30.06.2024, he produced the
écc_:used "S.h.akeel Ahmad along with casevproperty

| before Illaqa Magistrate for his physical _‘custody
vide application Ex..PW 6/ 1 which was allowed
and one day police custody. He interrogated the
accused and confessed his gqilt before him. So, I 3
-rec;)rded his statement u/s 161 Cr. PC. on
01.07.2024 he vide application Ex. PW 6/2
producéd the accused before Illaga Magistrate for

his confessional statement but accused refused

BAKHZ Eﬁg‘f‘wdgm,' confess his guilt before Illaga Magistrate. On.

e A HangQy -

niets.

Add\
02.07.2024, he along with application addressed

to FS'L, authorities Ex. PW 6/3 and Ex. PW 6/4

reépectively and application Ex. PW 6/5
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STATE VS SHAKEEL AHMAD

Case No 13/CNSA, FIR No. 44 | Dated: 29.06.2024 | U/S 11 (b) CNSA/15AA/S Exp, | Pollce Station:

Mishti Mela

addressed to BDU Peshawar along with road

permit _certlﬁcates Ex. PW 6/6 to Ex. PW 6/8

handed over to constable Saeed Khan no. 167 for

its"transmission to FSL Peshawar and BDU

_PeshaWar. After depositing the same before

concerned, the constable handed over to him the

road permit certificate. Thereafter, he recorded

" the stafement of Moharrir of the PS and constable
‘Saeed Khan regarding handing over the case

property to him and its transmission to FSL and

BDU Peshawar. On receipt of FSL report

- regarding ICE and pistol I placed on file the same

- which is Ex. PZ and Ex. PZ/1 while the BDU

report is Ex PZ/ 2. He also placed on file sanction

for prosecution against the accused on judicial

file Ex PK. He was also cross examined by the

" counsel for the defense at length:

o ‘(I7). Prosecution abandoned PW Fazal Hamid being
~ witness of the same facts as deposed by Muhammad

. Umar/PW-05 and closed its evidence whereafter the

.’v\)\ statement of accused was recorded u/s 342 Cr.PC but the
q' : accused neither wished to be examined on oath nor opted

BAK\—\T ZAD“ Jusge-Wt0 produce any evidence in defence.

Nq ;!‘ ﬂ\gu

(8). Ar'guments:
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STATE VS SHAKEEL AHMAD .
Case No. 13/CNSA FIR No. 44 | Dated: 29.06.2024 | U/S 11 (b) CNSA/15AA/5 Exp, | Police Station:
‘ MlShtl Mela ®

Laamed DyPP for the state argaed that 200 grams
of VI,C;,E, oae 30-bore pistol along with four live-rounds
and one hand grenade have been recovered from _the

| poss_ession of the acaused- facing triai.' He stated that there
are no contradictions in the staterne_rits of the PWs. The
FSL report and the statements of the marginal witnesses
fully supports the version of prosecution. He requested
for conviction of tha accused in the above-mentioned

- charges. |
9. On the other hand, learned counéél for the accused
facing trial argued that there are glaring contradictions in
the statements of the PWs which are of fatal nature for
~the case of prosecution and tha ~PWs failed to even
present the correct n'arratidn of the occurrence before‘the
court. It is-argued that PW-04 has stated that the Murasila
as started rb.y the SHO on 1740 hours, while PW-05
Muhammad Umar has stated that the same was started
~ writing by the SHO by at 18:15 hours. He also requested
fof de-sealing the USB and ICE>. ‘The request for de-
seahng the USB and ICE was accepted and 1ns1de the
" parcel 1nstead of USB, memory card along with card

. reader was ‘found wherein no video ‘'was available, the

~ screenshot of computerized message was taken, printed
and placed on file. He argued that in absence of video

and the above contradictions, the case of prosecution is
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‘ STATE VS SHAKEEL AHMAD
Case No 13/CNSA, FIR No. 44 | Dated: 29.06.2024 | U/S 11 (b) CNSA/15AA/5 Exp, | Police Station:
, ‘Mishti Mela . :

- full of doubts, therefore, the aecused facing'trial may be

acquitted .from.the charges levelled against him.

- (10). Findings:
' Available record perd_sed with the help of valuable
| ass_isrance put forward byr the learned Sr. PP for the state
and defence counsel. It is the case of the prosecution that
. complainant Muhammad Younas Khan SHO along with
‘constarbles_' Fazal Hameed No. 12477"Muhamrnad Urnar
N 252 And driver Sami Ul I—Iaq“HC No. 1349 were
present on Nakabandi at main road Mishti Bazar, in the
_rneanwhile, a pedestrian came from Dara Hassan Zai side
. in suspicious condition, who on seei‘n;g the poliee tried to
~ escape, but he was apprehended and his body sedrch was
 carried out during which one 30 bore pistol bearing No.
| 2923 along with ﬁxed charger and four live rounds of the
‘same bore were recovered On further search, one white
‘. col(')dr plastic bag containing 200 grams ICE was
~ recovered from the right side pocket and one hend
grenade bearing No. POF408001 wés. re‘covered. from the
.-vleft side pocket. of the accused. Video of the occurrence
:was prepared by the cdniplainant through his personal

" mobile and converted the same into USB. The accused

 disclosed his name as Shakeel Ahmad S/O Gulbat Khan.
The SHO t_ook‘the same into possession vide recovery

" memo Ex. PW-4/1 in the presence of marginal witnesses.
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e e i

‘ o "STATE VS SHAKEEL AHMAD
Case No. 13/CNSA FIR No. 44 | Dated: 29.06.2024 | U/S 11 (b) CNSA/lSAA/S Exp, | Police Station:
Mishti Mela .

Card éf arrest Ex. PW-4/2 of the ac‘cused was prepared.
Murasila Ex PW-4/3 was drafted and sent to police
) station for reglstratlon Of FIR through constable
E~ Muhammad Umar No. 252. After registration of the FIR,

g ‘i‘heiIO proceeded to the spot, who prepared the site plan

Ex. PB at the pointation of complainant. The prosecution

- hécorded statements of as many as six PWs to prove their

case wherein the Aétatem'ent of complainant/seizing officer

. was rechrdéd aS*PW—04. During his éxamination in chief,

he stated that the plstol along w1th its ammun1t1on is

. sealed in parcel No. 1 Ex. P-1, but at the end of the

statement when this court‘ 1nslstcd- on . production of

parcel No. 1, he failed to prodhce the same and’the

statement relating to the exhibition of parcel No. 1 is

| cancelled hhdhthe parcel No. 1 is deemed not exhibite(i.

: The said parc¢1 No. 1 is not brought before the court for

exhibition even during the statements of .marginal

| witnesses of recovery memo Ex. PW-4/1. PW-04, during

his cross examination stated that théy were four police

B avlﬂ’/ | pefsormel_s, but contrary to his statement PW-05
“Muhammad Umar stated that they were five police

* personnel at the time of recovery. According to Murasila

Ex. PW-4/3 the oécurre‘né_:e took plaée at 1740 hours, but

DN 4

& . . .
c\\,msg“m\ a\“a“g“ 4 PW-05 stated during his cross examination that the SHO

________,_____________________________________________________ﬂ_______________________________________________g__

-
g.

started drafting Murasila at 1815 hours. It is mentioned in
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BRI - STATE VS SHAKEEL AHMAD
Case No. 13/CNSA FIR No. 44 | Dated: 29.06.2024 | U/S 11 (b) CNSA/1SAA/5 Exp, | Police Station:
i | . Mlshtl Mela S .

ar ) R ~ the Murasila Ex. PW—4/3‘ that the complainant prepared
'video of the recovery proceedings through his mobile

j“p'hone and cOhverted'_the.-' same into. USB and sealed the

. : a o . Sarﬁe into péfcel No. 5. At the request of the counsel for
. the “accused facing trial during arguments the said parcel
[‘ g - . was de-sealed from where instead of USB, one memory
‘ S card along with- card reader were found. The said
| h Co : - . méfnory card with the help of card' reader was fixed in -
{:L " o | " ; the official computer of this court for watching Videb of
. | . | N . B th‘e‘ occurrence, but astonishingly thé message Wwas
[ ] :_j"réceived' that the 'mérﬁorj card is empty and no {?ideo is.
| il L . saved therein. fhe screenshot of the message shown .by
” " the compu‘fef is obtained and its print out is placed on this
m - file, while the USB is re-sealed by putting “AS” seal on
u”j. . o ' . ' .
" the samne in the court. All the above contradiICtions
pertaining to the. occurrence and non-availability bf video
'! ‘_ S of the oCcurrence’ are _fatalv gfounds for the case of
‘i - o prosecution and which makes the p'rosecuﬁon case the
[ ) ;\-one_ u:ndef thé heavy clouds of doubts. There are plethora
of judgérﬁents_ of the superior courts that benefit of doubt
o i shall alw:ays be extended in favour of the accused. |
E ‘ ‘ . .

12ROR e L
BN’*“‘S <sions W3¢ - 1.1t is to assert that the rule of criminal
| jurisprudence to give benefit 'of doubt to
b PR e accused is much more than a mere rule of

" law. It is a rule of prudence which cannot

R o o o  Page 14|15
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S " STATE VS SHAKEEL AHMAD
Case No 13/CNSA, FIR No. 44 | Dated: 29.06.2024 | U/S 11 (b) CNSA/15AA/5 Exp, | Police Station:
‘ Mishti Mela ‘ :

be ignored (PLD 1999 Lahore 56) (1999
SCMR 1220 |
2 A single dent having created in the case
of prosecution makés the accused entitled
to beneﬁt of doubt. It is to assort that the
- rule of criminal jurisprudence to give
benefit of doubt to accused much more
o than a mere ru'le.'of law. It is a rule of
: . . prudehée which cannot be ignored (PLD
1999 Lahore 56) (1999 SCMR 1220)

(11). Keeping i»nl view  the above discussion, .the
prosecution failed‘to pI"OV¢ their case against the accused
facing trial beyond‘ any' shadow df ‘doubt, I, therefore

., EEE | acQuit the accused facing trial from the charges levelled
against him by extending benefit of doubt. He is in

' S o custody. He be released foﬁhwith if not cited in any other

case. Case property be kept intact till the expiry of period

provided for appé‘él/revision under the law.

(12). ' Case file be consighed to the record room after its

a q- !
BAKHT ZADA
Sessions Judge-1/Judge Special Court,
Orakzai at Baber Mela

necessary completion and compilation. % d?« ’ L 7

' CERTIFICATE

+ Certified that this judgment consists of fifteen (15)

pages. Each page has been read, corrected wherever necessary

.

and signed by me. | 4 .
e © Dated:09.122024. | %&4'/ a

P i . | | ~ BAKHT ZADA
Coe ' Sessions Judge-1/Judge Special Court,
. Orakzai at Baber Mela
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