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| STATE VS SHAHID NOOR
FIR No. 05 | Dated: 20.02.2024 | U/S: 9 (d) of the Khyber
Pakhtunkhwa CNSA 2019 | Police Station: Mishti Mela

IN THE COURT OF SYED OBAIDULLAH SHAH,
“SESSIONS JUDGE/JUDGE SPECIAL COURT/JUDGE |
- JUVENILE COURT, ORAKZAI (AT BABER MELA)

| SPECIAL CASE NO. : 212 () OF 2024
~ DATE OF INSTITUTION ‘ : 17.04.2024 .
* DATE OF DECISION : 04. 11 2024 .

STATE THROUGH NASEEB KHAN SHO POLICE STATION

MISHTI MELA
....... (COMPLAINANT)

-VERSUS-

SHAHID NOOR S/0 OLAS MIR, AGED ABOUT 16 YEARS, R/O
CASTE UTMAN KHEL, TAPA FATEH KHAN KHEL,; YARLI KHEL,
PO FEROZ KHEL, ABA KHEL, TEHSIL LOWER DISTRICT

ORAKZAI
....... (ACCUSED FACING TRIAL)

Present: Umar Niaz, District Public Prosecutor for state
» Sana Ullah Khan Advocate for accused facing trial. -

FIR No. 05 Dated: 20.02. 2024 U/S: 9 (d) of the Khyber
Pakhtunkhwa Control of Narcotic Substances Act, 2019
onllce Station: Mishti Mela

' JUDGEMENT
04.11.2024

The accused named above faced frial for the offence

Culs 9 (d) of the Khyber Pakhtunkhwa Contlro‘l of Naireotic

" Substances Act, 2019 vide FIR no. 05, dated 20.02.2024 of

Police Station Mishti Mela.
Q. The case of the prosecution as outlined in Murasila
- based FIR is; that on 20.02.2024, the cofnplainant, Naseeb

| Khan SHO along with Fazal Shah HC and Muhammad

Shafiq duly armed in official vehicle driven by Sami Ul Haq

(; were present on a picket on the spot where at about- 1600 B

&0& hours, a person holding a plastic bag in his hand on way from

’ l|l6L Sangra on seeing the police party, attempted to decamp from
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STATE VS SHAHID NOOR
FIR No. 05 | Dated: 20.02.2024 | U/S: 9 (d) of the Khyber
Pakhtunkhwa CNSA 2019 | Pollce Station: Mishti Mela

" the spot but he was overpowered. Upon cheCking of the ésaid‘ o

bag, the ccmplainant-recovered 3000 gfams of ‘chars.; The
- complainant separated 10 grams cf chars ﬁfom it for chemical
| apalysis through FSL, sealed the same in parcel | ne. 1
whereas the remaining quantity of chars weighing 2990
~grams and the bag were sealed in parcel no. 2. The spof
proceedings were filmed through a cellular phone in a ﬁSB :
which was packed and sealed by the complainant in parcel
" no. 3. Mopogram of ‘NK’ was afﬁxed/pli_aced on,ail parcels.
: The cdmplaiinant took into possession the case p.r'operty'.vide:
recovery memo. The accused disclosed his name as Shahi&
Noor s/o Olas Mir who was accordingly arrested on the spot
- by issuihg his card of arrest. Murasila wes drafted and. seht.to.
| tﬁe police through Constable Muhamfnacii'.Shaﬁq V\}hi'ch ‘was

converted into FIR by Ihsan Ullah MM.

Aftef registration of FIR, it was lhanded ove.r. to PW-5,
Shal Muhammad OII for investigation-.‘ Accordingly, after
receipt of Murasila, card of arrest, recovery memo and copy
of FIR, he visited the spot, prepared sne plan Ex. PB on |
pointation of the complainant. On 21. 02 2024 he sent the
sample of chars in parcel no. 1 contalnlng 10 grams of chars

~ to the FSL for chemical analysis through constable Rahim

Ullah/PW-l along with application Ex. PW 5/ 1‘ vide road

1Q’%'t):%\;permlt certIﬁcate Ex. PW 5/2 and recorded statements of
ns W ge

Babe‘m ?hargmal witnesses u/s 161 Cr.P.C. After completlon of
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. investigation, he handed over the case file to SHO. for

STATE VS SHAHID NOOR

FIR No. 05 | Dated: 20.02.2024 | U/S: 9 (d) of the Khyber
Pakhtunkhwa CNSA 2019 | Police Station: Mishti Mela -

~ submission of challan.

(4).

.'j the accused was summoned, copies of the record i&eré
- provided to him ws 265-C Cr.P.C and :formal charge was
| framéd against him to which he ,pleacfied not guilty ‘and
" claimed trial. Accordingly, the prosecu;tiop examined as

| - many as 05 witnesses. The gist of the evidence is as follow;

nai

syes O s4 \0“

o\sm;‘ 85 gaber me\a
Ora

L

II.

Upon receipt of the case file for the purpose of trial,

Constable Rahim Ullah is PW-1. On 21.02.2024 he
has taken parcel no. 1 containing sample of chars

to the FSL for chemical analysis, and after

submission of the same, he was given the receipt |

of the parcel which was handed over by him to the

Investigation Officer upon his return.

Thsan Ullah MM appeared in the witness box as
PW-2. He has incorporated the contents 0f
Murasila Ex. PA/l into FIR Ex PA. He has
received the case property from vthe corﬂplainar;t
and kept it in Mal Khana .i1_1 sdfe cusfody by
making its entry in register no. 19 Ex. PW 2/1. He
has.also fnade entry in daily diaries (DDs) Ex. PW
2/2 besides handed over parce‘l. no. 1 to the

Investigation Officer for sending it to the FSL. -
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STATE VS SHAHID NOOR
J-"\r\“’ FIR No. 05 | Dated: 20.02.2024 | U/S: 9 (d) of the Khyber
Pakhtunkhwa CNSA 2019 | Police Station: Mishti Mela

III. Naseeb Khan SHO is the complainant of the
- instant case. He as PW-3 repeatcd tlle-sar'ne story

as narrated in the FIR. He has submitted complete
challan Ex. PW 3/2 in the instantl case against th.e

accused facing trial.

IV. Constable Muhammad Shafiq appeared in the
witness box as PW-4. He besides being eyewitness
of the occurrence is the marginal witness of tlre
recovery memo Ex. PC as well ae Vide tvhich the |
complainant/PW-3 has taken into p.os’sess.icn the
case property. He also reiterated' the contents of

FIR in his statement.

V. Investigation Officer Shal Muharnmad oIl waa
exatnined as PW-5 who in his evidence deposed in
respect of the investigation carr1ed out by h1rn in
the instant case. He has prepared srte plan Ex. PB |
on lpointation of the complainant, | recorded
statements of witnesses u/s 161 CrPC, proddced
the accused before the court of Judicial Magistrate
vide his | applications Ex. PW 5/3, sent the

(\ representative sample to the FSL along with .th‘e '

Q& \(Uw\ - application Ex. PW 5/1 vide road pennit certiﬁcate

“ Oy Ex. PW 5/2 and its result was received and placed '

SyeQxai" lShah
Disty/ct & Sessicas Judge  ©OD ﬁle by h1m as Ex. PK. He has placed on ﬁle the

O/akzai at Baber Mela 1 . ,
attested copies of register no. 19 Ex. PW 2/1, DDs
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_ : STATE VS SHAHID NOOR
W : : FIR No. 05 | Dated: 20.02.2024 | U/S: 9 (d) of the Khyber
- Pakhtunkhwa CNSA 2019 | Police Station: Mishti Mela

regardmg departure and arriv‘al of po*liee :
ofﬁ01als/ofﬁcer from and to the pollce station and -
submitted the case file to the S’HO for onward

proceedings.

5). Prosecution closed its evidence whereafter statement
" of the accused was recorded U/S 342 Cr.P.C but the accused
neither wished to be examined on oath nor opted to produee

any evidence in defence. Accordingly, arguments of the

* learned DPP for the State and learned counsel for the accused

* facing trial heard and case file perused.

(6). Learned DPP for the state submitted that the accused

o facmg trial is directly nominated in the FIR huge quantlty of .

: chars has been recovered from possession of the accused
; facing trial,. the recovered chars are sealed and sampled on
the spot by the complamant the iO has .'condl'l.'cted
‘. 1nvest1gat1on on the spot, the sample for chemical analys1s
have been transmitted to the FSL within the prescribed period
which has been found positive for chars Vide fepoft ef FSL
" Ex. PK. The complainant, the witness of the recovery,.'the

official transmitted the sample to the FSL ‘and the IO- have

\\&U lly supported the case of the prosecutlon and thelr

. 6 gtatements‘ have been lengthy cross examined but no‘thin
l gy g
ha aiguitat

Shah
Sfed © gens oS Judge contradlctory could be extracted from the mouth of any of the
Dl mct& . \ geber me\a .

Ot aklai
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A STATE VS SHAHID NOOR
ks : . FIR No. 05 | Dated: 20.02.2024 | U/S: 9 (d) of the Khyber
: Pakhtunkhwa CNSA 2019 | Police Station: Mishti Mela

- witness and that the prosecution has proved its case beyond

- shadow of any doubt.

(7). .' Learned counsel for the defence -argued that though

the accused facing trial is directly nominated in the FIR‘,— the

- alleged chars have been shown recovered ﬁom his possession
| and the report of FSL supports the cése of prosecution;
. however, the accused facing trial is falsely implicated in the
| insteot caée and nothing has been recovered from hie

possession. He argued that the prosecutioh has failed to prove
.,. the mode and manner of recovery and the mode and rﬁenner

 of investigation allegedly conducted by the IO on the spot, as

. detailed by the prosecution on the case file. He further _

': sobmifted fchat the safe custody of the oas_e property ahd its
transmission from the spot to the PS has ﬁot been proved. He
concluded that there are various dents in the case of

' prosecution leading to its failure to bring home t.he'c.h‘arge.

' against the accused facing trial.

(8). The prosecution in order to prove its case, ‘has

. examined Naseeb Khan SHO, the complainant of the case, as

PW-3 who has reiterated the contents of Murasila Ex. PA/1

thhe occurrence and marginal witness of recovery memo Ex.

nes
"/GUI{’C as PW-4 who besides repeating the same story as nan'ated
S‘nd\\

Syfd ga‘df}‘\ gns Judgsin the FIR, has stated to have taken the documents to the
pisiict & X er Meld
Qrakzal

police station for registration of FIR and handed over the
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STATE VS SHAHID NOOR

f"“f o FIR No. 05 | Dated: 20.02.2024 | U/S: 9 (d) of the Khyber
Pakhtunkhwa CNSA 2019 | Police Station: Mishti Mela

N documents to Thsan Ullah MM/PW-2 who has registered the |
‘ FIR as Ex. PA and Shal Muhammad OII as PW-5 who lijlave‘. |
carried out the investigation in the instance-.‘
It appears from the record that the recovery 'of
" contrabands chars has been effected from the accused facing
" trial on the spot and the complainant/PW—3 has arrested the
" accused by issuing his card of arrest Ex. PW 3/1. He stated
tﬁat he had. not described the education of thé accused fa.ciﬁg .
trial in his documents including the card of arrest. In his next
“ breath, he sfated to have written the educ.;ation of the accused
| in the carci of arrest, indicating that thié ddcument was not
~ prepared .by the complainant/PW-3. Additionally, this
witness deposed that after registration of the instant FIR; thév o S
1O/PW-5 arrived on the spot for conduéting investigation N
) p;oceeding. He/PW-3 seems unsure about his statement | | - |
reéofded by the 10 w/s 161 CrPC by providing two ciifférent |
-~ answers one after the other in the followin'g'nianner; o
“The IO recorded my statemeﬁ? u/s 161
CrPC first. Again, stated that my statement
wq‘; not recorded by the 10 and he recorded
~ statéments of marginal witnessés :(-)r'z the
| SpO:t. . o

i | | 5
\(& Y Let’s assume that the 'statement' of the

|61

(® o

t/!\ “t‘ complainant/PW-3 was not recorded by the IO/PW-5 then

fim\iah Sha: , ' :
FRATR jl\d@e_ . . .

Se’); mels how would the prosecution justify the statement of the

gyed OV
District 8‘, 3
Qrakaal at
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. ‘ STATE VS SHAHID NOOR
o o FIR No. 05 | Dated: 20.02.2024 | U/S: 9 (d) of the Khyber
R t Pakhtunkhwa CNSA 2019 | Police Station: Mishti Mela

-t marginal witness/PW-4 who deposed that the statement u/s

161 CrPC of the complainaht/PW—S’ was recorded by the
.f IO/PW-5, which further shattered its case. Moreover, as

discussed earlier, the complainant/PW-3 has  prepared

recovery memo, card of arrest and Murasila on the spot after :

:: intercepting the accused. It seems very strange when the

- IO/PW-5 téstiﬁed that the card of arrest and the recovery

‘ memo do not bear the FIR number, however it do, besides the |

cépies provided to the accused which is Ex PW 5/x-1 also do
~ not bear _the FIR number. The relevént portion of his
statement is; | |
“It is correct that the card bf arrest,
récovery memo available on polz'cé ﬁlé does
not‘b'ear FIR number.”
To my sﬁrprise, the testimony ipr‘ovided by 'I-hsan
: ", Ullah MM/PW-Z further weaken the case of prbsecution who

- on one hand admitted to have written the FIR number in the

recovery memo and card of arrest following the registration
of FIR by him while on the other hand he corfectly édmitted ':

-. these docuinents does not bear any FIR number. There is a -

(qlear contradlctlon between the statements of . the

Moharrlr/PW 2 and the eyewitness/PW-4 regardmg recovery

of articles from the accused; the mohamr deposed that the

Syed/Chaisitak| Shah .

Distridt & Sessions Judge
Orakzat at Baber Mela accused to him in the police station while the eyew1tneSS_
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. ' STATE VS SHAHID NOOR
?ﬁ’ FIR No. 05 | Dated: 20.02.2024 | U/S: 9 (d) of the Khyber
: L Pakhtunkhwa CNSA 2019 | Police Station: Mishti Mela

negated this version by stating that the SHO have seen these

articles and return it back to the accused. |

It 1s manlfest from the statements of the witnesses that -

¢ after draftlng the documents by the compla1nant/PW—3 these ,

were taken to the police station by constable Muhammad
S.haﬁq/PW'—4, and after registration of the FIR, he returned
back to the spot. According to the complainant/PW-3; the
IO/PW-5 r;ached the spot prior to the arfiVél of Muham.'mad

| Shaﬁq/PW;4. Contrary to this, PW-4 testiﬁed that he arrived

. spot-at 1860 hours. Moreover, the distance hetweén the placé
of occurrence and the police station, as per Murasila, isv 4/5
“ km and the FIR was chalked out at 1720 hours while the

Murasila Carrier returned to the spot at 1730 hours. Buf

- astonishingly no explanation has been given or no source has

. been mentioned in his statement that how he btra\'/ellfcd”a '-

- distance of 4/5 km within 10 minutes.

"=

As iper available record, after effecﬁng recdvery of
* chars from the accused by the compléiihant, he prepéred

- different parcels and taken it to the police station where he

wps the parcel - contammg sample of chars from Moharrlr/PW 2

Sye Ja:du!!ah)Shah :

Distr/ct & Sessions Judge.
QOrakzai at Baber Mela «

custody of the sample of chars from the police station to the
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Ullah/PW-1 resﬁlting in positive result of FSL. But the safe

- <5 .

(\anded it over to the Moharrir/PW-2. The IO/PW- 5 has taken o

U)%d transmitted it to the FSL through' constable 'Rahim’ o |




‘ : STATE VS SHAHID NOOR
et . FIR No. 05 | Dated: 20.02.2024 | U/S: 9 (d) of the Khyber
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# FSL has n@t been proved for the reason that no daily diafy is

available én file or has been produced by the witnesses of -

- prosecution which could establish their stance regarding the -

departure %c>f PW-1 from the police station for takihg the
. sample to the FSL.

(9).} : It 1s also necessary to mention‘j here that accused
fécing triai is neither previous convicted nor involved in any
éuch case ;in the past besides neitﬁer he has confess'ed his
| guilt nor any further recovery was afféctie'd at his poihtation
despite he:being in police custody for si)me tirhe. Aléo, no

evidence was brought on record to prove his connection with
tﬁe. recove;red contraband rather the evidence led by the
prosecutioﬁ is full of doubts and contradictions w:hich' flave

4

denied the very presence of the witnesses and their

proceedinés at the spot at the relevant ftirlﬁe. It seerhs;théf
either the \:Nitnesées were not present at the‘réle’vénlt pil‘ac..e 6n
the 'relevaﬁt date and time or have not déposed in the mode
and manner in which the occurrence was.alleged to have had

béen cbmrﬁitted. |
(10)_?.' Thﬁs, in view of the aforementié;led discussion, it is

_held that ithe prosecution has failed to prové the allégéd

| recovery of chars from possession of the accused facing trial

(ol

‘ 6ijvthe mode and manner as detailed in the report. Similarly,

)

, - the prosecution has also failed to prove the alleged mode and
Sye? Oraiduliah Shah :

' rotrilt & Sessions Judge - .. : '
| Dgtrg;tzi :: ?;S;Jher Meta  manner of the transmission of the sample of chars from the
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\,; necessary and signed by me.

. ' STATE VS SHAHID NOOR ‘
FIR No. 05 | Dated: 20.02.2024 | U/S: 9 (d) of the Khyber
S Pakhtunkhwa CNSA 2019 | Police Station: Mishti Mela

police station to the FSL. All these facts Iead to the failure of

prosecution to prove the case against the accused beyond

- shadow of doubt. Therefore, the accus?d namely, Shahid

i

Noor is a%éqUittéd of the charge levelled against hini by
extending iiim the benefit of doubt. Accused is on bail.: His
bail bonds;;stgnd,-' cancelled and his suretiéé are discharged of
the liabilities of the bail bonds. The case property i.e., chars

be dcstrosfed after the expiry of périod provided‘ for

. appeal/revision in accordance with law.

'Jud‘igment announced. File of this court be consigried to

 record after its necessary completion and coyy

* Dated: 04.11.2024

SYED OBAIPULLAH SHA
Sessions Judge/Jydge Special Court/Judge
Juvenile Court, Orakzai at Baber Mela

CERTIFICATE
Certified that. this judgment consists of eleven (11)

* pages, Each page has been read, comested whereyr

3V Dated: 04°11.2024

SYED OB/
Sessions Judgg/Judge Special Court/Judge
Juvenile Court, Orakzai at Baber Mela
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